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Relevant Docket Entries 


Elizabeth Powell, et al. 
-against- 

Peter Preiser, et al. 


Date 

Oct. 22-74 
Oct. 29-74 


Oct. 29-74 


Proceedings 

Filed complaint & issued summons. 

Filed pltfs. affdt. and notice 
of motion enjoining defts. 
from holding adjustment 
committee hearings against 
amy prisoner in Bedford Hills 
unless the adj. committee 
complies with the standards 
set forth as indicated, etc. 
ret. on Nov. 1, 1974. 

Filed pltfs. memorandum of law 
in support of motion for 
prel. injxmctlon. 




Nov. 27-74 
Dec. 3-74 


Hearing begun. 

" cont'd. 


Der ‘-74 


Dec. 13-74 
Dec. 16-74 


Dec. 31-74 


" and concluded. 


Dec. Res. 


Filed plaintiff's post 
trial hearing memorandum. 
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Relevamt Docket Entries 


Date 

Jan. 

Jan. 

Feb. 

Feb. 

Feb. 

Feb. 

Mar. 


1-75 


14-75 

4-75 

7-75 

7-75 

19-75 

31-75 


Proceedings 

Filed Notice of Motion, 
returnable 1/23/75 at 10 AM, 
for the creation of class 
consisting of all persons who 
are now and who may be in the 
future incarcerated Bedford 
Hills Correctional Facility 
on grounds that prerequisites 
are satisfied etc. 

Filed memorandum in support 
of Motion to declare the class. 

Filed pltf. amended compliint. 

Filed notice of motion for an 
order dismissing the amended 
complaint on 2-13-75. 

Filed memorandum in support 
of motion to dismiss the 
amended complaint (by defts.). 

Filed Memorandum in opposition 
to motion to dismiss amended 
complaint. 

Filed MEMO ENDORSED on notice 
of motion filed 1-14-75. we 
grant pltfs. uncontested motion 
to certify the creation of a 
class consisting of all persons 
who are now or who may be in¬ 
carcerated at Bedford Rills 
Correctional Facility or 
Flshklll Correctional Facility, 
and who are or may be subject 
to adjustment committee pro¬ 
ceedings or superintendents 
proceedings at those insti¬ 
tutions. To facilitate the 
granting of any possible relief, 
we divide the class into two 
subclasses: (a) inmates at 
Bedford Hills, and (b) Inmates 
at Flshkill, - So ordered - 
Stewart, J. m/n 



Pelevant Docket Entries 


Date 


Proceedings 


Mar. 31-75 


April 4-75 

b 


April 28-75 


April 28-75 
April 24-75 


Filed Memo. End. on motion 
filed 2-7-75. Thus, pltfs. 
should now serve deft 
Tumello with process, if 
they have not yet done so. 

Deft, motion to dismiss the 
amended complaint is denied 
- So ordered - Stewart J. m/n 

Filed MEMORANDUM # 4221. 

Plaintiff Carol Crooks' motion 
for preliminary injunction to 
enjoin the imposition of 45 
Md 35-day penalties is 
denied for reasons stated 
herein. Defts. motion to 
vacate the T.R.O. against 
them entered 2-5-75 by Judge 
Franklin (Frankel] is granted. 

So ordered - Stewart, J. - 
m/n to defts. - m/n to pltf. 
by pro-se clerk. 

Piled Transcript of record 
of proceedings, dated 
Nov. 27, Dec. 3, 4, 13, 16, 

1974. 

Filed defts. post hearing 
memorandum. 

Filed Opinion * 423a. For 
all reasons stated the Court 
enjoins defendants as in¬ 
dicated herein. This opinion 
shall be considered the findings 
of fact and conclusions of law 
in accordemce with rule 52(a). 
Settle order on five days notice. 
So ordered - Stewart, J. m/n 
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Relevant Docket Entries 


Date Proceedings 


June 24-75 Filed Order that defts. shall 

conduct all adjustment 
Committee or Superintendent's, 
or other disciplinary proceedings 
that may result in an Inmate 
at Bedford Rills Correctional 
Facility being confined in a 
Special Housing Unit or 
Segregation in accordance 
with the following procedures 
herein as indicated. So 
ordered - Stewart J. m/n 

July 24-75 Filed notice of appeal by 

defts. to the U.S.C.A. for 
the Second Circuit from an 
order entered on 6-24-75. 

Mailed copies to Stephen M. 
Latimer. 
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COMPLAINT 


r.'-rro oifT-’ir: cc"?? 

£xr:--.;: 

> » ^ ^ 


• **w****** 


kT::" rr.z 

:<cD/v.i£is, 

?CCD a-c GTJX'.'C, or. L.3r.?.:.f 

of '■.T.:r'.-' 3 ivea and all Linars 
Sirsilorly Siiuiiod, 


ca-p.vj:.T 

O/iSS rCTCEC 


Plaintiffs i 


-against- 


psrns ??nEC?., ir.divid.'.ally srai. tc 
Casrissicr.er of Ccrract icriai 


Ser’/ioes, an; 


-.rC-C, Lnclvi'luaily 


and as S.wsrir.tondfcnt of Stcfora liills 
Cotr»otio.‘.aLl Facility, 

Jef endar.ts. 


jt’sisricTTaJ 

— I 

I 

1. This is an scf.^. for ceclaratcry and injuncti'/a relief ours'i-.nt 
to :S U.S.C. 1343, to redress deorivaticrs of rig^.^:E, pri-.dloc.ns ar.d intx-itre?- 
7 UAra.-.taoci to Plaintiffs under <2 I’.S.C., 1933; 28 U,3.C. 2.i01, 2202 and 
the 5th and th ,'>jMn*aer.ts to the tSiitod States Conatitoticr.. 


CLtSS ajCTia -I , 1 

2. This is a class action pursuant to Rilo 23(a) and (b) (2) of the 
Fadaral Rules of a ril Procedure. It is brought or behalf of all ptrsors 
incarcerated in Bedford HUls CcxreLtional FaciUty ("^crd Hills") who 

are or vdU be the subject of an Mjustn*r.t Ccrtnittea proceeding, ifiere are 

presently approxiaately three hundred ?rlsor.crs ir. Bediord Hills. Jny irurat^ 
who nlsfcehaves, as determ.-.ad by the guards, wiU be sunncr.od to appear before 
the Mjustawit Csarvittee, and on infonration and beUef, most do at or.e tiae 
or another during their conflne.-.er.t. The class is therefore so nvrorcus as to 
make joinder of all ntrrbers L-practicoblo. 

3. Plaintiffs arc inmates of Bedford '.lills. Thei’ ha'/c aU been the 
tU 3 ject of Jdjustaont Ceemittee proceedings, and ,as set forth belo-, wij.t moot 
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Stii 


•■2 /'iiji.-.s-” jr.t Ccrri-rtc-o cr. at least cr.e r»rn cctasitn. ll-.ay hs%-.s *11 
.iC 2 a ir scgrociticr. =•/ rij^satrrvt Ccrrdtteo stticn. Cr-Try ••■.ill 
/T.d adccr.vatoiy protect-, ths ir.tsrosts of t^a class. 

4. Thsra arc c'aesticr.s cf law or fact cc?ircn to the class as to 


j 

1 

! 

I 

I 

i 

I 

! 

i 


whatr.or the -.ay a.-, which tha .•iij astrc.ot Cccrittee i'x.ctic.-.s violates the j 

cleiss' rights utder the rift", ana rourtaer.t". (tienitents to ths Cnited States • 

Constitution. Defe.Tcar.ts ha’.-s actocl araJ refused to act, and will oontinua 1 

to act and rsf’jsa to act on grounds gar.erally applicable to the class, chertioy j 

I 


raking appropriate final injunctivs relief or corresponding dsclaratoiy 
relief with respect to tuj class as a whole. 


P.ARnZ3 


5. All Plaintiffs .ire inrates at Bedford Mils and are serving j 

scntonces ijti posed by ths litff Ycrk State Suprera Court v;por. cor.'/ictior. of one j 
or ffors felonies. All have been the subject of .’^justnent Conttittae recti-tgi | 
since Jur.a 2€, 1374, t.ha Data the U.S. S'uprec* Court Decided, vjolff v. ! 

XcDornell, 42 C.S.L.W. S130. . i 


6. Defendant PCTDR PPEISC:'. is Cerri-ssioner of Correcticnal Ser.-iues i 

of the State of Xew York. He is responsible fesr the adninietraticr. of the | 

Departsant of Correctional Services ar.d all institutions, includi-ng Bedford ( 
{lills, under the aagis of the Departr.ant. He irost review all cases where a ! 
prisoner is confined in solitary confinerrant fer rore than 30 days. j 

Defe-Tdant JAJ.ICE WSmz is Superinteniant of Bedford Hills. She i* responsible 

! 

for supervision and .Tanagornent of tha prison. She may reviev^ all Adjustsant 

! 

Ooneittce procaadings, in her discretion, and nust do so vnere a prisoner is 

• i 

confined in solitary oonfiaraant for more than 30 days. 

nasT CLAjy. ^ ! 

7. Ch or about August 29, 1974, a serious disturbonoe occurred at ( 
Bedfoed Hills involving, on information and belief, approximately 70 prisoners.^ 
As a result, approDcimately 28 wetran, including Plaintiffs 'were placed in 
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I 

fcr up to r-'O waste without raccivir.g r.stiso or -.c | 

cr.sr^rs 89iir^t i'.cn. j 

8. Cn ;.i:g-ust 5, lS7t, ar/J agam on Auj.st 12, T-Jint.-fC crXFr: | 

tAP? war e.O siijocu of an ^iijust-Tort Ccrmittse procaadir.g. Sr-.e was ordered 

conflr.ed in segregation, by ti«! /djuatte-nt Cansittee. She was given rn 

advance written notice of the proceedings, and was not given a written state- , 

want of the disposition of the charges including ti-.e evidercc relied on and | 

reasons for the di•’position. ^ j 

i 

9. Prior to August 23, 1974, Plaintiff Slizaseth Powell t.he 

.■i,ject of a.-. Aijustrart Ccr.r^ttee proceedd-.g. Ste •-•as ordered ccr.fL-.ed L-. 
segregatici by Lha Mj'ostrrent Gcnrittee. She wes riven no ad-/anc3 -written 
notice of -n p^ceedL-.g, she -was not perrittod to call wltr.esses, .nor -was srn j 
given a --Titten stateirer.t of th.e disposition, of fee ci-.argor. LncludLng the j 
evidence relied or and the reas&ns for the disposition. j 

I 

10. Following t-he e-.«.ts of Aujust 29, 1974, and cn or about August 30,; 
1974, Plaintiffs Puiringta., Golstsr, tlcDa,niels. Herbert, Heed, Powell a-nd i 
Gatling were placed Ln segregation. Each was seen by the Mi-soent Cenrittee ^ 

twice before being referred to a S'cperintende-nts Proceeding. In ablitien , 

to the punihsent awarded at the S(?«rintondents Proceeding eaah ---as re- ^ 

ferreJ back to the fldjustaent Oom.uttee. • j 

JO PUintiff P-urringter was seen by the ?djustt«.nt Cennittee cr ^ 

Septviser 2nd and Vth, 1974. She was served with written notice of charges . 
•gainst her cn Sspter^or 9, 1974 after having been ccrvfinea in segregation for 

elr^i days. ! 

B) Plaintiff Golaton was teen by the Mjusttrent Oxnittee on i 

Saptenber 2rA. 9th and 13th. 1974. She wns ser.-ed with ■written notice of the . 
chargoa on Septwtear J«. 1974, 18 days after she -was placed in segregation. , 
|i a Plaintiff McOanieU was saen by the Mjustjnent Camattee on ^ 

1 Mvaet 3Ut, Septeetoer 6th tA 12th. 1974. She was ser^ with -written notice ^ 


o 



I 


COMPLAINT 


(^v--r;as cn 3 intc.rix;r 13, 137*;. 15 days after she was plt=cd ir. sc^reg-tticr..' 

E) Plaintiff ?s«d was seen isi’ tlie Adjussrnr.t Ccrrattse on j 

SottsTSyir 2r.d, .nd 3th, 1374. ^Sho was ser.>od with written rotica of liargss 
on Sopterhsr 13, 1974, 14 days’ after she -was placed in STsrsgaUcn. 

F) Plaintiff Powell was seen by the Adjustner.t CSrmittee on 
Septerber 2r.d, 9th, 13th, 2Cth and 27th, 1974. She was served with written 
nctice of avurges cn 3a?ter*er 18, 1974, iO days after ska was pUced in 
segregation. 

G) Plointiff Catli-tg -was seen by’ the Mj^tasnt Cscinittee cn 

August 31st» Septerber Stl;, 13th, 20th and 27th, 1974. She was sem-ed with 
written notice of charges on Se?tc.tber 18, 1974. 20 days after, she was 

placed in segregation. , 

11. It U th.e policy of t.ha Mjustr«.-.t Cersdttee at Sedford Hills 
that i«satas are ne’.’er gi’/en ad-.-ance written notice cf the charges against 
then, are never petTttted to precent ’witnesses in their behalf,• and are 
ne-ver given a -written statenent cf the disposition of the Mj’uitrent Cbsrlttea | 
proceedings, the reasons for thJit dispoeition, and the evidaty* relied cn. 

The proceedings conducted as described above violate Plaintiffs' and the 
class' rigl'.t not to be deprived of liberty without due process of law as 
specified in th* Fifth and Fourtoer.th Anoadaents to the toiled States 
Oonstitution and 42 U.S.C. S1983. 

SBXHa OAIX 

12. Plaintiffs repeat and reallege each and every allegation contained 
in Ptragra^hs 1-6, 9 and 10, as if tnore fully set forth belcw, 

13. In the case of each Plaintif" alleged to be involved in 
August 29, 1974 rebellion, the Superintendents proceeding was held at least 
tsjeive days after the incident, -upon written notice served no sooner than 
eleven days after the date the fJleged charges arose. 
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1 .'.. Zr. c>-CL". riM-2 :iuir.ti:f vas Uela in =:r.£vr.2.Tsr.n, •..it.-.^ut i 

«y frcn -r -til t;-.c 'litte of or.c Soo-rir—-.dor-.o j 

Pr^codir^- Ir* r.o C3ce '^--s tr.o So^riotcrc.'snts Prcooodir.^ co.«.*.uc2d i 

i 3 iays after tta priacnor w,iS placed in solitary' confincitir.t. 

15. Or. ir.fcmation a.nd belief, it is a caitnon practise to keep 
prisonai- -r. solitary ccn£i.ne.ta.-.t r.dar punitive conditicns for periods in 

of 72 hours bet.J'ean the tint? an alleged infraction occurred ard the | 

ti,-* a Su=orir.te.-.der.ts Proccodi-ng is held. ' | 

1 

16. Solitary ccr.fLn=.'.Tr-.t of priscnors for e.'n:ended perioos cf trre | 

before a discipli.-.ary hearing is ;-.eld violates their right .not to be deprived , 
of liberty without d-je process of law. ; 

TlilPD CL\-- 1 . 

17. Plaintiffs repeat and reallogs each and every alicgatian centamed j 

in Paragraphs 1-10 .and 13-16. | 

\ 

18. All prisoners in Bedford MUls v.t.o are segrer-'ced frer. the general! 

population are !«?t in soUtary oonfirexent undar pir.itive conditions. Tnose . 
priscr.ets who are segregated for r^sons other than punitive (".sJninistrative 
segregation"), for exa.tple, to protect her frcn other irewtes, or to 
investigate and prepare fornal charges, or to protect other innates, suffer | 
the San.- rigors and loss of pri-.«lege as pr^eorers who are punitively placed ; 
in solitary cenfenement. ‘ j 

U. Piecing priseners in sdavinistrati-ve segregatior. -.vithout affording ; 
th« the sas» privileges as the gtneral population consistent with their | 
segregated stetue violates their right rot to be deprived of liberty witxut 
die process of law. , 

mheRCFOBE, Plaintiffs pray that this Osurt s 

I, DKlere that the ;djustner.t Cciinittee at B^otd Hills C-unctior 
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i_-. such fi rarr.cr as to violate the class' ri<;ht net to be Saprivofi of liberty 
without due process of law. 

2. Pralinurary and porrtianer.tly enjoin. Defendants, their agents 

or atployees fror. placing any nxsrhar of the class in segregation utilizing an 

% 

Mjustnant Connittse Proceoding or Superintendents Proceeding, or any. other 
proceeding whatsoever until and tnless prisoner) 

(a) is given written notice of charges 24-hours in advance of 
a hearing by the Aljusenent Coniaitcee or its equivalent; 

(b) is given a hearing before an impartial tribunal; 

(c) is pemitted to present -.d-tnesses and doosicntary 
evide.nce in her behalf; 

(d) is permitted the assistance of counsel or a counsel 
substi' iwe of .her ewn ehoosiivg; including another Lnamte; 

(e) is given a written statement of the disposition of the 
dnarges, the reasons for the disposition, and the evidence relied cn. 

3. Prelifflir,ary and permensntely enjoin refondanhs fren placing any 
ptisener in non-puniti';e se«;regation for mare than 24-howrs after an alleged 
infraction without giving h:.. v^ttan notice of the charges. 

4. Ptelinirsrlly and permanently en:]Oin Defendants front piecing 
ary prisoner in non-puutivc segregation unless the prisoner is found to 
presen' a clear present danger to herself, other innatgs or oorrection 

i. Prr. uBinertly and permanently enjoin Defendants fren placing 
any prisoner in nan-punitive segregation until and unless tne prisoner: 

e) is given notice of the reason she is being placed in 

s egreg a tion; 

b) le given an op po r t unity to be hnard in her behalf; 

c) Is given s 'wrictan statament of the reasons s.ha is being 
segregated, the evldenos 


V 
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amended complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OT NEW YORK 



BUZABETH POWELI., DAIREE MAPP, 

KATHERINE PURRIKGTO!!, ALTHEA MCDANIELS, 
PAULA HERBLRT, CYNDI REED, MARGARET 
OATLINC, TAMMY GCLSTON, CARROLL CROOK' 
and LESLIE MASON, on bahalf o£ 
tJtinnsolvoB uid nil ofchars ■iallRrly 
SltUAtod. 

Plaintiffs, 


-against- 


■ K 
■'V 

• AMENDED CGHPLAINT 


CLASS ACTION 


74 Clv. 4621 (CES) 

* 


PETER PREISER, Individually, and as 
CosBlsslonar of Corractlonal Sacvlcas, 
JANICE WARNE, Individually, and as 
Suparlntandant of Bsdford Hills 
Corractlonal Facility, and VITO TURNELLO, 
Individually, and as Suparlntandant of 
rishklll Corractlonal Facility. 

Oafandants. 


JURISDICTION 

1. This Is an action for daclaratory and Injunctlva 

a 

rsllaf pursuant to 2t U.S.C. 1343, to radrass daprlvatl<»s of 
rights, prlvllagas and tsaninltlas guarantaad to Plaintiffs 

42 U.S.C. 19S3; 24 U.S.C. 2201, 2202, and tha-5th and 14th 
JSMndSMnts to tha Unitad Statas Constitution. 

CLASS ACTION 

2. This Is a Class Action pursuant to a:»la 23(a) and 
to)(2) of tha Fadaral Rulas of Civil Proeadura. It la brought 
OB bahalf of all parsons Inearcaratad In Bedford Hills 
Corractlonal PaclUty (•Radford Hills'), and woaMn Inearcaratad 
In rishlilil Corractlonal Facility CTlshJtlll'), who ara or will 
ba tha subjaet of an AdjustsMnt Cciiailttaa Proeaadlng or a 
Saparlntandants Proeaadlng. Thara ara prasantly approxlnataly 
thraa hundred prisoners In Bedford Hills and twenty womb who 










AMENDED COMPLAINT 


h«v« b««n transferred fren Bedford Hills to FishXlll. Any 
iiwate who misbehaves, as determined by the guards, will be 
suBMoned to appear before the Adjustment Committee and on 
information and belief, most do at one time or another during 
their confinement. The Class is therefore so numerous as to 
SMke joinder of all members impracticable. 

3. Plaintiffs are inmates of Bedford Hills and 
Fishkill. They have all been the subject of Mjustment Com¬ 
mittee Proceedings and Superln*- odents Proceedings, and as set 
forth below, will smet with the Adjustment Committee on at least 
one more occasion. They have all been placed in segregation by 
the Adjustment Committee action. They will thus fairly and 
adequately protect the interests of the Class. 

4. There are questions of law or fact common to the 
Class as to whether the way in which the Adjustment Committee 
and Superintendents Proceeding functions violates the Class' ' 
rights under the Fifth and Fourteenth Amendments to the United 
d^^as Constitution. Defendants have acted and refused to act, 

•od will continue to act and rsfuie to act on grounds generally 
applieahla to the Class, thereby mthing appropriate final in- 
junotive relief or corresponding declaratory relief with respe *' 
to the Class as a whole. 

fAKrig5 

S* All Plaintiffs are inmates at Bedford Hills or 
Pishkill, and are searvixig sentences imposed by the Mew Tork 
dtate Supreme Court upon conviction of one or more felonies. 

All have been the subject of Adjustswnt Committee meetings since 
•Jane 2S, 1974, the date the U. S. Supreme Court decided 
Molff V. NeOoanell, 42 D.S.L.W. $190. 

5. Defendant PETEA PHEZSER is Cosssissioner of 
Correctional Services of the State of New York. * Be is responsible 

ii, _ i- 


9 ■ 








amended complaint 


for th« •daiai«tr«tion of tho 0«p«rta*nt of Corroction*! 
S«rvic«a And *11 inatitutiona, including Bodford Hilla, undar 
th« aagia of tha Dapartaant. Ha «iat raviaw all caaaa whara 
a priaonar ia confinad in aolitary confinaaant for »ora than 
30 daya. Dafandant JANICE MARNE and VITO TORNEIXO ara Supar- 
intandanta of Radford Hilla and FHhJcill, raapactiraly. Thay 
•*ra raaponaibla for auparviaion and nanagaaant of thair 
raapactiva priaona. Thay aay raviaw all Adjuataant coanittaa 
procaadinga, in thair diacration, and auat do ao «rtMra a 
priaonar ta confinad in aolitary confin^nt for aora than 30- 

daya. 

riMT CLAIM ■ 


• 7. OB or about Auguat 29, 1974, a aariooa diaturbanea 

occurrad at Radford Hilla involving, on information and baliaf, 
approxiaataly 70 priaonara. tm a raault, approxiaataly 2t woman 
inelnding Plaintiffa, wara placad la aolitary confinamant for 
up to two waaka without racaiving notica of tha chargaa againat 

a 

tham. 

a 

t. OB Jttgoat 9, 1974, and again on Auguat 12, 1974, 
Plaintiff MAPP waa tha aubjact of an Adjuatmant Co«U.ttaa 

Psooaading. Rha waa ordarad confinad tc aagragation by tha 
Mjnatmant Coa^ittaa. Sha waa glvan no advanca writtan notica 
of tha procaadinga, and waa not givan a writtan atatamant of 
tha dlapoaition of tha chargaa, including tha avidanca rallad 
on and raaaona for tha dlapoaition. 



9. Prior to Auguat 2t, 1974, Plaintiff lURARETH 
PONCLL waa tha aubjact of an Adjuatmant Co«ittaa Procaading. 
Rha waa ordarad confinad in aagragation by tha Adjuatmant 
CoMittaa. Rha waa givan no advanca writtan notica of tha pro- 


oaadinga, and waa not givan a vrittan atatamant of tha 
dlapoaition of tha chargaa, including tha avidanca raliad on 
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and th« reasons tor the disposition. 


10. Following the events of August 29, 1974, and on 
or about August 30, 1974, Plaintiffs PORRINaTON, COLSTON, 
McQAHZELS, HERBERT, REED, POWELL and CATLING were placed in 
segregation. Each was seen by the Ad-justaient Coomittee twice 
before being referred to a Superintendents Proceeding. In 
addition, to the punishment awarded at the Superintendeits 
Proceeding, each was referred back to the Adjustment Coemiittee. 

a) Plaintiff PORRINGTCN was seen by the Adjust¬ 
ment Coeeuttee on September 2nd and 9th, 1974. She was served 
with written notice of charges against her on September 9th, 

1974, after having been confined in segregation for eleven days. 

b) Plaintiff COLSTON was seen by the Adjustment 
Coenittee on Septsmber 2nd, 9th and 13th, 1974'. She was served 
wich written notice of the charges on September 16, 1974, 18 days 
after she was placed in segregation. 

c) Plaintiff MCDANIELS was seen by the Adjustment 
Committee on August 31at, September 6tb and 12tb, 1974. She 
was served with written notice of charges on Septsmber 13, 1974, 
IS days after she was placed in segregation. 

d) Plaintiff REZO was seen by the Adjustment 

Committee on September 2nd, and 9th, 1974. She was served 
with written notice of charges on Septsmber 13, 1974, 14 days 

after she was placed in segregation. 

e) Plaintiff POWELL was seen by the Adjustment 
Committee on September 2ad, 9tJi, 13th 30th and 27th, 1974. 

She was served with written notice of charges on September IS, 
1971, 20 days after she was placed in segregation. 

f) Plaintiff GASLZIlC was seen by the Adjustment 
Committee on August 31st, September 6th, 13th, 20th and 27th, 
1974. She was served with written notice of charges on 
September II, 1974, 20 days after she was placed in segregation. 












AMZNOED COMPLAINT 


11. Plaintiff MASON waa tranafarrad froai Badford 
Rilla to Fiahkill on or about Saptanbar 27, -1974. Sha baa 
oaan aaan by tha Aljuataant Conaiittaa at Fiahkxll on aavaral 
oeeaaiona and waa conflnad to bar call aa a raault of aacb 
Adjuatawnt Conittaa naatlng. 

12. It ia tba policy of tha Adjuatatant Coanlttaa at 
Mford Hllla and Flabklll that Iniwitaa ara navar 9 lvan advanoa 
mrlttan notlca of tba cbax^aa a^alnat than, ara narar parslttad 

to praaant wltnaaaaa In thalr bahalf) and ara navar flvan a wrlttan 
atataMnt of tba dlapoaltlon of tha AdjuataMat Coaaalttaa procaad- 
Inga, tha raaaona for that dlapoaltlon, and tba ayldanea raliad on. 
Tha procaadlnga conductad aa daacrlbad abova vlolata Flaintiffa' 
and tba Claaa* rlfht not to ba daprlvad of libarty without dua 
procaaa of law aa apaclfiad in tba Fifth and Fourtaanth Aa iandman ta 
to tha Onltad Stataa Conatltutlon and 42 O.8.C. Sactlon 1913. 

SICOWD CLAIM 

13. Plaintiffa rapaat and raallaga aach and awsry 

a 

ailagatlon contalnad in Paragrapha 1 - 9 and 10, aa If nora 

fully aat forth below. 

14. In tha caaa of aach Plaintiff allagad In to 
Inwolvad In tha Miguat 29, 1974 raballlon, tha Suparlntandanta 
procaadlng waa bald at laaat twalva daya aftar tba Incldant, upon 
wtlttM notlca aarwad no aoonar than alavan daya aftar tha data 
tba allagad chargaa aroaa. 

19. Xn aach caaa Plaintiff waa bald In aoUtary 
confinaaant, without any prlvllagaa, froa Auguat 30, 1974 until 
tha data of tlia Suparlntandanta Procaadtng. Xn no caaa waa tha 
Suparlntandanta Proeaadlng ooncludad laaa than IS daya aftar tha 
prlaoaar waa plaead la aolltary confinaaant. 

IS. Oi or about Auguat 2i, 1974, Plalatlffa CPOOKS 
waa aeeuaad of alaeonduct by anothar Inaata. Nhan aabad to go to 



AMENDED COMPLAINT 


■•gradation> Plaintiff statad that aha would do so whan aha 
racalvad notlca of chargaa against har. Sha was forcibly 
and aftar tha usa of grossly axcassiva forca, placad in sagraga-* 
tlon. She was not sarvad with notica of chargaa until Saptanbar 
t, 1974 and tha Suparintandants Procaading was not hald until 
Saptambar 9, 1974. 

17. Ox infonsation x"" ' ■ •li'af, it is a coasnon 
practica to haap prisonara in solitary confinaswnt undar punitiva 
conditions for periods in axcass of 72 hours batwaan tha tisa an 
allagad infraction occurrad and tha tina a Suparintandants 
Procaading is bald. 

It. Solitary confinanant of prisoners for extended 
periods of tins before a disciplinary hearing is hald violates 
thair right not to be deprived of liberty without due process of 
law. 

THIM) CLAIM 

19. Plaintiffs repeat and .aallage each and every 
allegation of Taragraphs 1 • 1.'. and 14 - 18. 

20. Plaintiffs and inmates of Bedford Hills who are 
reqairad to appear before Suparintandants Proceedings are not 
pexmittad to call witnassas in thair own behalf, even whan thara 
is no threat to institutional safety or correctional goals. Mo 
reason is over given to inmates whan the roguast for witnassas is 
refused. 

21. Plaintiffs and other inmates at Bedford Hills 
are denied the right to have i person of thair choice assist in 
their defense at Superintendents Proceedings. Often, tha person 
assignad to render assistance is untrained, does not know the 
prisoner, has no knowledge of prison disciplinary proceedings and 
ia incompetent to render proper advice to tha innate. 




AMENDED COMPLAXhT 


22. Cn Sunday, Saptaabar 1, X974, Plaintiff CROOKS 

raaainad in solitary confinjownt at Badford ^lls without any 
chargas baing prafarrad againat hat' Without advanca notica to 
har, har family or har attomay, aha was suddanly and sur- — 

raptitiously spiritad away to Pishkill Corractional Facility, 
whara sha was again leapt locked in har call 24 hours a day. 

23. On cr about Saptambar (, 1974, Plaintiff Crooks 
wes sarvad with a Notica of a Suparlntandants Procaadirg.- Sha 
was danlad an adjoumaant to consult with har attonay and prapara 

a dafansa. 

24. Tba Suparlntandants '/roeaading was conductad at 
PishkiU on SaptsadMr 9, 1974. Tha allagad chargas arosa at 
Radford Bills, -and all tha witnassas wara confinad or astployad at 
Badford Hills. Onsaquantly, nona of tha inaata witnassas wara 
abla to ba intarvia%«ad prior to tha Procaading. This lack of 
invastigation savarly prajudlcad Patitionar's right to a Pair 
Hsarlng. 

2S: Qb or about Monday, January 13, 1975, Plaintiff 
crooks appaarad bafors an Adjustmant Coasiittaa %rhara sha was 
aarrad with Notica of a Suparlntandants Procaading to ba hald on 
Thruaday, January IS, 1975. 

25. At both Suparlntandants Procaadings conductad 

against Plaintiff Crooks at Pishkill, sha was told that tha rights 
sat forth in Wolff v. McDonnall . 0.8. 94 S. Ct. 29S3 (1974) 

'do not apply to Procaad in gs at Pishkill. 

27. Saptanbar 9, 1974, Plaintiff Qrooks was not 
paxwittad to havs oounsal or a counsal substituta prasant, nor was 
sha pazmittad to call witnassas in har bahalfi nor was sha par- 
mittad to ba prssant whan prosacution witnassas waia baing h-^ard. 


as. On January IS, 1975, Plaintiff Crooks was not 
paswlttad to havs tba parson of har cboica assist hart nor was 



amended complaint 


29. Sup«rint«nd«it* Proceedings conducted It the 

— Alleged et PlehJcili end Bedford Bills violates prisoners* 

F II teentti Msendaent right not to be deprived of liberty vith- 

t 

oot due process of lew. 

I 

t t 

FCPItrH CLAIM 

30. Plaintiffs repeat and reallege each and every al¬ 
legation in Paragraphs 1-11 and 14-18 and 20-27. 

31 . SI 1 prisonars in Bedofrd Bill s and FishkiU who 
sagragatad fr o a the genaral population are Kept in solitary 

eonfinwKit under punitive co n diti on s. Those prisonars who are 
sagragafed for reasons other than punitive (** srtai ni starativo 
aagxagatian*), for eraapla, to protect her froa other inaai as, 
or bo Investigate and prepare formal charges, or to protect 
other inaates, suffer the sane rigors and loss of privileges as 
prisoiara who are punltively placed in solitary confinaaant. 

32. Placing prisonars in administrative segregation 
without affording them the sane privileges as the general 

eonsistant with their segregated status violates their 
dght not to be deprived of liberty without due process of law. 

MBBEFCRT, Plaintiffs pray that t hi s Co u r t* 

ladfoBd Piahlcill funotiona In such a m a nn e r as to 

violate the Class' right not to be deprived of liberty with- 
OBt das process of law. 

2. PreliadLaarily and p erm a ne ntly enjoin 
Oafaadaats, thetr agents or esgiloyees from placing any 
of the Class in segregation utilising an Adjustment Cosmittee 
finnamlliiT or ioperintaadeats Proceeding, or any other proceeding 
until and unless prisoneri 

(a) Xa giVan written notioe of charges 24- 

in advance of a hearing by the Mjustaent Coamittae or 

*- *• 

its equivalent) 



amended compiaint 



(b) Za given « bearing, before en iapartiel 

tribunal; ' 

(e) Za penaitted to preaent witneaaea and 
docuMontary evidence in her behalf; 

(d) Za permitted the aaaiatance of counael 
or a counael aubatitute of her oira chooeing; inclwliag another 


iiaate; 

(e) Za given a «iritt«n atatama n t of thd 
disposition of the ebargea, tbs reasons for the disposition, 
and the evidence relied on. 


3. Preliminarily and pereanently enjoin 
Oefendants from placing any prisoner is nan-punitive segrega- 

for.nore than 24-boars after an allegad infraction vlthout 
giving her written notice of the charges. 

4. PreliainarUy and permanently enjoin 
Dafendants from placing any prisoner in non-punitive aagrega- 

aaiess the prisoner is found to present a clear present 
to beTself, other or oorraetion officers. 

5. Preliminarily and ps.manently enjoin 
Oefondanta from plaeing^ any prisoner in non-punitive segrega- 
tion until, and unless the prlsonAri 

ei Zb given r.otiee of the reason she is 
being pieced in segregation; 

b) ZB given an op p o rt unity to be beard 

in bar behalf; 

n) Is given a written sta t eme n t of the 
xeasons aba is being segregated, the evidence relied on, and 
standards aha must meet to be released from segregation. 





-sen 'W ‘ ‘ 


1C 






AMENDED COMPLAINT 


6. Preliminarily and perraanantly enjoin 
Oefendanta from placing any pireoner in non-punitive segregation 
unless she is accorded all privileges of the general population 
consistent with segregated status; and, 

I 7. Expunge the records of each siember of the 

Class of all Adjustment Cosiaittee Proceedings and Superintendents 
> Proceedings held since June 26, 1974, which do not comply with 

the provisions of Paragraph 1-6 above; 

8. Order such other ax.d further relief as to 
the Court may seem jush and proper. 


OONAIO GRAJALES, ESQ. 

Project Director 
BRONX USGAL SERVICES, COWf.C. 
S79 Courtlandt Avenue 
Bronx, New York 104S1 
By; STEPHEN M. LATIMER, Of Counsel 
Attorneys for Plaintiffs 
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mbrm Gatling-cirect 6 ? | 

disturbance, and from the looks of it I was deeply invo''\/ed. ^ 
Q Did they ask you any questions about the disturb- | 
ance ? j 

A Yes, she asked me why v/as I involved in the j 

disturbance and I said, because I seen Miss v/aterman and j 
Captain Coffey bring five men up to -Jump on another woman; j 
Carol Crooks. j 

Q What was their response to that, if you remember? j 
A I really don't recall. ^ 

Q Did you see the Adjustment Committee another time j 
after that? ^ 

A J v/as seeing — I must hov*- sccin tl^e Adjustment 

* 

Committee something like nine times, and th n one night T ^ 
requested to see Miss Clements, and she lot me see her, and ^ 
I talked to Miss Clements and I told her that, being that 

I 

she was the Deputy Superintendent of Security, and because ^ 
of the disturbance technically speaking the security of the ^ 
institution was supposedly threatened, it v/ould be imposslblej 
for her to render a fair and impartial verdict against me, ^ 

and I told her, also told her that I v/as av/are that the [ 

charges and my time had already been drawn up. I 

Q V/as this after you had received any of the j 

Superintendent's proceeding? ^ 

A No, this v/as before. She '..’as com.lng over everv dayi 
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Gatling-direc t 


75 


Q What v/ere you afraid of ■ 

A I was afraid that I would be getting criminal 
charges or something that brought against me and I knew 

already that Miss Clements was already prejudiced as far as 
we v;ere concerned. 

Q Had you any any prior dealings with Miss Clements. 

A No. 

Q But she vms a director of security-' 

A Right, that's her function in the institution is 

security. 

MR. LATIi-tER; I v/ould like to continue with the 
direct after lunch. 

THE COURT; All right, we will adjourn at this 

point-until 2 : 15 . Recess until 2 : 15 . 

MR. LATIICR: Is it possible to bring sandviiches 

back down to the women in the bullpen / 

THE COURT; I have spoken to the marshal and he 

has arranged for lunch. 

(Luncheon recess.) 
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126 


r 



2 

Q How did you find that out • 

3 

A Her name was on my papers, 

4 

Q And you felt that you couldn’t get a fair hearing 

5 

before her? 

6 

A Impossible. It would have been impossible. 

7 

Q That is the way you felt? 

8 

A Yes. 

9 

Q Would you have been willing to attend a hearing 

10 

before some other officer? | 

11 

A Someone that was not affiliated with security at ^ 

12 

the institution. j 

13 

Q YOU would be willing to tell your story? 

14 

A Would I be willing to tell my story? 

15 

Q Yes. 

16 

A My explanation as to why I was Involved? 

17 

Q Yes. 

18 

A Yes. 

19 

Q Tell us then if you were willing to tell your story, 

20 

why you are telling us now that you are afraid to talk 

21 

because of possible criminal Involvement. 

22 

the COUHT: I will not permit that question. ^ 

23 . 

MR. SATTLER: Has your Honor excluded the question' 

24 

THE COURT: Yes. 

25 

Q Were you afraid to.become criminally involved if 
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mbnn McDanisl—direct ^22 

» 

2 

THE COURT; There was a stenographer there or 

3 

somebody there making a record of the hearing? 

4 

THE WITNESS; I think it was a secretary. 

5 

THE COURT; Her secretary? 

6 

THE WITNESS: Yes. 

7 

THE COURT: Were you asked to sign anything after 

8 

the hearing? 

9 

THE WITNESS: Yes. 

10 

THE COURT; Did you read it over before you signed 

• i 

11 

it? 

12 

THE WITNESS; Yes; because me and my parole officer! 

13 

talked about it. We went out in the hallway. j 

14 

Q Were you given an opportunity to explain your side \ 

15 

of the story at the Superintendent's proceeding? ^ 

16 

A Sometimes. Lots of things she didn't want to hear.| 

1 

17 

Q What was the disposition? What was the result of 1 

18 

the Superintendent's proceeding? 1 

1 

19 

A -She gave me sixty days in the segregation, and the ' 

20 

first time she took two years good time away. 

21 

Q The first time. Was there a second time? 

22 

A Yes, she called me back in and had me give her the 

23 

papers back, and she took some of the charges off of it. 

24 

Then she told me, "No, that will be only a year of good time 

25 

taken away.” 
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Q Do you know whether Lieutenant Clements, Mrs. 
Clements had formed any opinion of you or your behavior befor 
the Superintendent's proceeding? 

A Yes, I believe so. 

Q What facts led to your belief that she had formed 
such an opinion? 

THE COURT: Mr. Sattier, are you Just — 

MR. SATTLER:. I am hesitating whether cr not to 
object to this. It is totally in my opinion irrelevant, 
particularly the nature of these questions are objectionable 
as to form, and asking for an opinion of the witness as to 
somebody else's frame of mind. 

THE COURT: Yes, I think it is getting a little 
remote, Mr. Latimer. What is your intention? What do you 
have to say about this? 

MR. LATIMER: Again, in this particular case, I am 
trying to show a bias or prejudice by the officer. She Is 
entitled to a Superintendent's proceeding at least before an 
Impartial tribunal, and I am trying to show that Lieutenant 
Clements was not impartial because of past activities between 
Lieutenant Clements and the witness. 

> . «MR.' SATTLER: Your Honor, it presumes in’an 

institution wherever one is a convicted felon and where wi 
do know that they have histories of all sorts of improper 

22 
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McDaniel-direct 


activities of a disciplinary nature in the institution, that 
anybody who deals with them at any time ipso facto becomes 
prejudiced, when the function of the people who are there j 
are to presumably keep these people confined and keep them --1 
try to encourage them in various ways to come out a better I 
person than when they came in. 

THE COURT: I do not think that follows, Mr. j 

Sattler; any more than I think it follov/s that because Miss I 

1 

McDaniel has been convicted of a crime that she is not 
telling the truth. ! 

Go ahead, Mr. Latimer. 1 

MR. LATIMER: I would cite the Court to Crooks v. * 
Warne, the slip opinion page 22 for authority of this line 
of questioning that she is entitled to an impartial tribunal.! 

MR. SATTLER: Nobody says anything about that. ^ 
That is not what we are talking about. ! 

THE COURT: No, go ahead, Mr. Latimer. ^ 

Q Can you tell us what facts led you to believe that 
Miss Clements could not give you an impartial Superintendent' 
proceeding? 

MR. SATTLER: I object to the form of the question. 

THE COURT: » Overruled. ! 

1 

Q Go ahead. ^ 

A Oh, it was in '73, I really can't remember the 
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2 

month, it had to be — I'm not for sure about the month 



3 

exactly but Mrs. Clements had wrote me a charge sheet, and 


T 

4 

when they called me to her Adjustment Clinic she was sitting 



5 

on Adjustment Clinic and she gave me five-days in segrega¬ 



6 

tion. 


- ■ 

7 

Q What did she say to you during the course of that 



8 

Adjustment Clinic? 



9 

A She told me what my charge was and everything, and 



10 

she asked me to step out the room, and then she called me 



11 

back in the room, and she told me I would be locked five 



12 

days in West Wing. 



13 

Q Had you had any other dealings with her? j 1 


14 

A Oh, yes, on several occasions since the incident. 



15 

Q No, I am talking about before the Superintendent's 



16 

proceeding. 

1 


17 

A Oh, no, that was the first time. That's the first 



18 

time I met her. I didn't know who she was. You know, like— 



19 

0 , Do you know — 



20 

A Could I explain because I — 



21 

Q Ckay, explain. 



22 

A Because when I was locked in the segregation down 



23 

there, in West Wing, the woman next door to me told me that 



24 

was the Superintendent's hearing because Miss Clements was 



25 

on it. That was not‘Adjustment Clinic. I didn't know, you 
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you. I didn't know — that was the first time I seen Kiss ' 
Clements myself so I didn't know if it was Adjustment 
Committee or Superintendent's hearinf 5 . All I know I got 
locked for five days. 

Q Did she say anything to you that would indicate a 

like or dislike of you at that time? 

A No. She Just lockejJ me for five days. 

Q Were you also, after the Superintendent's pro¬ 

ceeding on September 23, referred back to the Adjustment 


Committee ? 


Yes. 


Q Did you again see the Adjustment Committee 

A Yes. 

Q When ? 

A I seen them around — every seven days, every 


six days. 


Q This is after you had your Superintendent's 


proceeding? 


Yes. 


Q You told us you were given sixty days in segrega¬ 
tion and referred back to the Adjustment Committee; is that 


correct? 


Yes, I was. 


Q When were you supposed to get out of segregation? 
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Testimony of Clement 

eblm-1 

ELIZABETH POVrELL, et al. , 


vs. 


74 Civ. 4628 


PETER PREISER, et al. 


December 16, 1974 


(Trial resumed.) 

(Present: All counsel.) 

F R A M C E S CLEMENT, called as a v/itness by 

the plaintiffs, being first duly sv/orn, testified as 
follows: 

DIRECT EIOJIINATIOW 
BY MR. SATTLER: 


Q Miss Clement, v/ill you tell us what position you 
occupy in the State Department of Corrections? 

A I am a deputy superintendent for security services. 
Q Where do you work? 

A .^t the Bedford Hills Correctional Facility. 

Q How long have you been there? 

. A (No response.) 

Q How long have you been there? 

A Since 1959. 

Q And hoM long have you been deputy superintendent? 

A For four years; since 1970. 

C Vrtiat other nositions did you occupy prior to this 
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eblm-2 Clement-direct 

present tine? 

A From correction officer through the ranks, sergeant 
lieutenant, assistant deputy to the present position of 
deputy superintendent. 

Q Now, as deputy superintendent, what are your 
duties and responsibilities? 

A In essence, my duties are the safety and security 
of the facility. 

Q We have had a lot of talk here about superinten¬ 
dent's proceedings. .\re you familiar with those? 

A Yes, I am. 

Q n*ill you tell us in Bedford Kills, who presides 
at those hearings? 

A Well, the superintendent may direct that a deputy 
superintendent or any other employee that she sees fit or 
has some other reason to designate some other employee. 

Q Have you conducted such proceedings? 

A Yes, I have. 

. Q For hov; long? 

A Well, I would say since — for at least two to 
three years. 

Q And are these proceedings conducted to any rules 
or regul.'itions of the department? 

A Yes. The superintendent's proceedings are conductec 
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eblni-3 Clement-direct 

according to the departmental regulations. 

Q Specifically what? Chapters V and VI? 

A Chapters V and VI. 

Q Do you remember an event that occurred at Bedford 
on August 29, 1974? 

A Yes, I do. We had a serious disturbance there. 

Q Inhere were you on that day? 

A I was on vacation at tlie time. 

Q When you say you were on vacation, you mean you 

were away from the institution? 

A ' I was away from the facility, at that time. 

0 When did you return? 

A September 1st, 1974. 

Q That was two or three days later? 

A Yes. 

-- Q When was the first time that you heard about the 
serious disturbance? 

A September 1st. 

Q Did you learn at any time how many people were 
involved in that disturbance; that is, hov; many inmates were 
involved? 

A V7ell, I had 4 3 superintendent's proceedings. There 
were — the original number v/as 54. I had 43 superintendent':! 
proceedings. 
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1 

ebln-4 Clenent-direct 


2 

Q Uhen v;as your first superintendent's proceedings? 


3 

A I belie’/e it was September 11th. 

r- 

•> 

4 

Q Were there some of the numbers that you mentioned 


5 1 

who v;er 2 not given superintendent's hearings and were treated 


1 

1 

6 

otherwise? 

. 

7 

A I didn't hear your question. 

[ .. 

8 

Q Did some of the group of 43 or 53 — whatever 


9 

number you mentioned — were some of those treated other 


10 

than by a superintendent's hearing? 



A Some were treated through the Adjustment Committee. 


12 

Q Wow, can you tell us why the first superintendent's 


13 

hearing was held on September 11th when the events that were 


14 

the subject matter of the hearing occurred on August 29th? 


15 

A Yes. 


16 

MR. LATIMER; Objection, your Honor. Unless 


17 

there is some basis‘to show howshe might have such knowledge. 


18 

if she does. She was assigned to conduc: superintendent's 


. 19 

proceedings. 


20 

MR. S.ATTLER: I never heard of an objection of 


21 

that nature, your Honor. The complaint here is that there 


22 

was a delay in tho processing of the hearings. 


23 

THE COURT: Mr. Latimer's point is that; How 


24 

does i\ij:.. Clement know that the first one was conducted on 


25 

September 11th. I suppose, Mr. Latimar, you are technically 
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He should have found out when the first superin- 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


correct. 

tendent's hearing was held, and hew Miss Cleme.nt knows. 

Was the first one held on September 11th? 

CKE WITWSSS: To my knov;ledgs, I held the first 
superintendent's proceeding on September 11th. 

THE COURT: I think, Miss Clement, Mr. Latimer, 
is in a position to know about this. She is the deputy 
superintendent. Overruled. 

Q Tell us why the first hearing occurred on September 
11th in view of the fact that the incident that was the 
subject matter of the hearing took place on August 29th. 

A Well, I returned to the facility September 1st. 
These were extraordinary circumstances. 

Q Had it ever occurred before, to your knowledge? 

A Not of that nature; not of that magnitude. 

Q Go ahead. 

A These v/ere extraordinaury circumstances. The 
investigations were extensive and we proceeded just as 
quickly as we could ’inder the circvimstances. 

Q Nov/, the testimony here has been that one of the 
last hearings took place towards the end of September. Can 
you tell us why it took from September 11th to the end of 
Septcr.iL-ii.- to conduct the 43 hearings that you said you had? 

A Well, as I mentioned before, the investicitions 
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0 xt 6 nsiv( 3 * the invGSwions continvisd up un1ii.X ths 
last sunerintendent's nroceadinq. Some of the people who 
were designated to furnish assistance to the v/omen, asked 
for more time in order to get their investigations together, 
and this was the reason for the delay. 

Q Now, what is the maximum punishment that you, as 
a conductor of the superintendent's hearing, can impose? 

What is the most you can do? 

A Confinement, 50 days. 

Q In most of these cases, did you impose, a 60-day 
confinement? 

A No, I did not. 

Q Tell us v;hat you did and hov? you broke it down? 

A Well, the disposition varied from 20 days to 60 

days; also accompanied with that was loss of good behavior 
allowance, and that ranged from one month to twelve months. 
But good behavior allowance, one month meant ten days. One 
month was equal to ten days of loss for good behavior 
allowance. 

THE COURT: I don't understand that. 

THE WITNESS: On the — 

THE COURT: Explain it for me again. 

THE WITNESS: The loss of good behavior allowance. 
During che superintendent's proceedings, I told the women 
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that those who lost good behavior, that they lost one month. 
In essence, I meant ten days. I told them, this verbally 
and later I sent them amended dispositions saying that one 
month v;as equal to ten days loss of good behavior allowance. 

THE COURT: Does that mean, if they got 12 months, 
they lost 120 days? 

THE WITTIESS: 120 days. 

THE COURT: You said the range of confinement was 
from 15 days. 

THE WITNESS: Th-renty, thirty — up to sixty days. 
3Y MR. SATTLER: 

Q Nov/, Miss Clement, can you recall what positions, 
in terms of numbers, what positions these individual inmates 
took with respect to the 43 superintendent's proceedings 
that you conducted? 

A Most of the women admitted at least one or more 
of the charges. 

Q If I suggest to you that 38 of them were in that 

category, would that coincide with your recollection? 

A That would seem to be correct. 

Q The other five: What is the disposition? 

A Some admitted variations of the charges. 

Q If I suggest to you that two admitted variations 

of the charges, would that coincide? 
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A That would be correct. 

Q With respect to the other three? 

A One woman did not atterwi the proceedings and one 
woman said she preferred to remain s:....ent. 

Q And the last one? 

A (No response.) 

Q Was there one who denied all the charges? 

A One denied all the charges. 

Q So, to sum it up: 38 admitted one or more of the 

charges, two admitted a variation of the charges, one 
refused to attend the proceeding, one remained silent and 
•one denied the charges? 

A That's correct. 

Q So, in effect, there was a contest, so to speak, 
with respect to one inmate, is that right, the one who 

denied the charges? ^ 

MR. LATIMER: Objection, your Honor. That has 
got to be the most leading question I heard yet. 

THE COURT; I am sorry. 

MR. LATIMER: I object to that question as leading. 
THE COURT: I will allow it. It means something 

to me. 

(Question read.) 

A A contest? 
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Q Yes. 

A Yes. 

TKi: COUr^T: I suppose, Mr. Latimer, yoiu: point is 
that there night have beer, a contest in one sense of the 
word, with respect to all of the inmates, since I take it 
that at least some, if not most of them, admitted only one 
or some of the charges and denied others; so in that sense 
I suppose there was a contest as to everybody. 

:-lR. LATi:-!ER: That is e.xactly correct, your Honor. 

THE COURT: I take it that what Mr. Sattler was 
asking, hovrever, was that there was only one inmate who 
denied everything, and I tike his question to mean that 
and the answer to indicate that. Obviously, there could 
be individual contest of greater or lesser extents with 
everybody. 

.MR. SA.TTLER; If your Honor please, I don't want 
to quarrel but it seems too trivial. I suggest to your 
Honor in anyways, in a criminal case, if a defendant pleads 
guilty to one count of an indictment and the others are 
dismissed or otherwise disposed of, I don't thin.k anybody, 
in terms of law^’ers, think that that's a contest. 

THE COURT: Well, I think we could go on debating 
what r:o.i'..'3st m.eans for quite a long time. I suppose when 
a woman pleads guilty to one charge a.id the others are 
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dismissed, it may be because a contest did exist with res¬ 
ect to the other charges but the orosccutor just decided 

to drop them. 

1 think I understand both of your points. 

MR. SATTLER: All right. 

Q With respect to the imposition of the time imposed 
by you in each individual case of confinement, was the 
period of tine — hoM v/as the period of time calculated? 

A Well, it was calculated on the basis of the 
evidence a.nd on the basis of the level of involvem.ent of 
each one. 

C ITo, I don't mean that. I mean, when did the 
period — if you give an inmate, let's say, 30 days in one 
of the.ee situations, and the inmate — the hearing was held 
on a given date but the inmate had already been put into 
confinement on August 29th or August 30th, when did the 
time begin to run? 

A From the time she first entered confinement. 

MR. SATTLER: I have no further questions. 

BY THE COURT: 

Q Exactly what dees "loss of good behavior" mean? 

Is that what you call it? What does that mean? Does that 
mean tha'. in your particular situation, if you said 30 days 
it wound up only being ten days? Uhat does the ten days 
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SY THE COURT: 
relate to? 


A Well, for the women confined to that facility, 
they may earn ten days off their sentence; ten Jays per month 
Q Is this related to parole? 

A No. It's related to conditional release. They 
may earn ten days each month for their cooperation and 


participation. 


Q So, if you impose loss of good behavior for 30 
days, i •. means that the ten days that it will earn for a 
particular month were gone? 

A Exactly. 


BY ME. SATTLER: 

Q Let us lollow that up a little bit. Your decision 
is not a final decision, is it, with respect to loss of good • 


time? 

A Exactly. This was explained to the women at the 
time in the superintendent's proceedings, that if they 
cooperated and if their conduct within the facility improved, 
and if the Time Allowance Committee thought that their con¬ 
duct and participation in programs warranted the return of 
any part or all of that good time that was taken as a result 
of the .ii!i_:>erintendent' s proceeding, that the Time Allowance 
Committee would return all or any part of the good time that 
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CoHOTittee is concerned? 


Q Yes. 


A Well, generally, v/hen t.he cocunittee considers the 
entire institutional activity of the resident, t.hey view her 
adjustment so far as the programs are concerned, their parti¬ 
cipation in programs and cooperation with the order of the 
facility, and they have returned good time. 

MR. oATTLRR: Thank you. 

CROSS-EXAMINATION 
BY MR. LATIMER: 

Q Miss ClGi.'ent, without consulting your department's 
records, you wouldn't kno'./ in how many cases that has hap¬ 
pened, v/ould you? 

A I would have to consult the records. 

Q And do you now serve as a chairman — 

THE COLRT: I beg your pardon. I didn't think 
Women's Lib had gone to the extent that Miss Clement should 

be addressed as "sir." 

MR. LATIMER: I'm sorry. 

MR. SATTLER: Your Honor, I have difficulty hearing 
Mr. Latimer since he's right in front of .me. Is there some 

way we can solve this? 

THE COURT: You could move your chair up. 

Q Now, Miss Clement, arc you nov; chairwoman of the 
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was taken. 

0 And that's provided for both by the rules and 
regulations and also by the Correction Law of the State of 
Nev; York, is that right? 

A That's correct. 

BY THE COURT; 

Q Did that happen in any of the cases in which you 
provided for loss of good behavior time? 

A Some of the women are just now coming before the 
Time Allowance Committee. I don't have any .case yet. 

Q 17ho i.s on the Time Allowance Commdttee? 

A {?Io response. ) 

Q I don't mean by name, but — 

A There will be a deputy, or some other employee, 
the head of industry, the director of education, and the 
principal clerk of the facility. 

a 

BY riR. SATTLER: 

Q For the benefit of all of us, can you tell us in 
you:: experience, give us a general idea of what has occurred 
in the past with respect to the return of good time, where 
it was taken away either in a superintendent's hearing or 

otherwise? Tell us more or less what you know about what 

« 

has occwured generally at Bedford. 

A V7ell, generally, so far as the Time Allowance 
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Time Allowance Committee at Bedford? 

A Yes, I an, except for cases that I have handled 
in superintendent's proceedings. If I have been involved at 
all, then I am disqualified and the superinto.ndent directs 
that another chairperson take over. 

Q Did you reviev/ the loss of good tir.e of Marsha 
Padilla? 

A Ko, I did not. 

Q Now, when you conducted the superintendent's pro¬ 
ceedings, you testified that you made a determination on the 
basis of the evidence and the level of ir.volve.ment, is that 
correct? 

A Yes. 

Q Did you have before you the Adjustment Committee's 
reports, if any, that were r.ade in each of these cases? 

A I had the results of the investigation. 

Q Did you have before you any inform.ation from the 
prison's records and files concerning the past record within 
the ^institution of the v/omen as Chapters V and VI permit? 

A I had in m.y possession at the time the reports 
that v/cre collected so far as the investigation was concerned 

Q Now, did any of this information that you had 

befor e you have reference to the inm.ates' conduct, attitudes, 
et cetera, before August 29th? 
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Q h'o'.;, ycv, ar-a dcuty nunarintciuclent at Bedford, 

and you have boun since i- Z? 

A 1970. 

Q 1970, I'm sorry. 

Can you toll us spooif ioally v.’i'.at your duties 

involve ? 
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•a-’Is tYe _•• al?-, i'c ar.hailH jhe sacur? •‘ly so far as the 


builcir.TS and the 


- ^ 1 i 




vTould iu entail dee’in-- vith n minor disturbance 


within the f anil it’/? 


A Ves, any disturbance. 

O I-t- v’ou" d entail dnaiii'-'j v;ith any d5.sturbance 
v/ithln the facility? 


A.nd that's part of your job description? 
vrell, that's every employec’s. 


But '"^ursclf .-pe-ifically ns deputy in charge of 


security? 


A Yes, I would SOI' so. 

Q And it would be—if you were unable to deal suc¬ 
cessfully with a disturbance, would it reflect adversely on 


your record? 

MR. BATTLEI object. 

(Question read.) 

THE COURT: Sustained. 

Q Is it then in 'v’our profes-icnal interest to see to 
it that no distur’-mnoes h-no'^en within the institution? 

A I would say — 


MR. BATTLER: V.'.hose interest would it be to have 


it happ--i\t 
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THE CC'JR?: Ic. iz I.er job, isr.'*•. in, to try to 
avoid di?turbo.".COS? 

!IR. CATElzr;: It ic not an ar.raoo.'nor.t park we are 
dealir." vith. 

MP.. LATIIIER: This is an official at the institu¬ 
tion who is charged w5.th the very security of the institution 
and she then conducted proceedings — disciplinary proceed¬ 
ings against — 

THE COURT: I would think, !lr. Latir.er, that since 
it is her job to maintain cecurity and safety, if there is 
no security cr no , the consequences u'ould bo fairly 

predictable. 

H?.. LATIIIE?.: Eo. I would suggest then that she 
was not the person to conduct the superintendent's proceed¬ 
ings steiTjni.ng from a threat to the security of the institu¬ 
tion. 

THE COURT: I understand \'hat you are getting at. 

Q You returned to the campus on — 

THE COUP.T: I think there may be a difference, and 
this is perh.ans Eomet.hir.g we should leave for discussion to 
another time, but I thi.nk there is difference administra¬ 
tively in the two areas of interest t.hat you arc raising: 

One, the maintenance of security; -nd the second 
point, .-he conduct cf nroceedirgs for a violation of security 
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I thir.:: it is a cuc-stior. t;'..-’.t c'rser'/^s ccr.sidera- 
ticn. I don’t thir.:: it i-s sc''".?thi.n^ that v'o car. learn from 
this witness. I think it is question of the need to dis¬ 


cuss it. 

MR. LATIIIEK: Then I will reserve that point. 

THE COURT: I think v;a can as.sume that Miss Clement 
know.s we know that she was c.hnrged with the security. V7e 
know that she was charted with conducting superintendent’s 
proceedings which dealt with alleged violaticns of security. 
The consequences of her conducting those two roles are some- 
thino, it seems tc mS/ ''hich z.'e Icavyors ought to discuss. 

I t-ih.e it that ;.hera is no rule thr-t the deputy 
suoerintendenu in cliargc ot cecuritj car. not sit at super¬ 
intendent proceedings. Is there such a rule? 

MF. LATIMER: Hot to my knov,’ledge, your Honor, but 
'where the superintendent’s prcceeding involves charges that 
conceivably invol’/e a threat to the security cf the institu-. 
tion, I would hardly think that she could be impartial; that 
perhaps another deputy superintende.nt should have been the 
one as.sigr.ed, or a-.’.othcr officer should have been the one 
assigned to conduct those particular proceedings. 

THE COURT: Is there more uhar. one deputy superin¬ 


tendent i 


THE WiniEEH: Vos. '^'lerc- ire three deputies. 
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’.'bat dc dhe ether f’o do? 

: Cr.o •:z .2 a. de 'u'.v oZ .=: Lr.ir.istraticn 


and one was a deputy of yro'r‘'r.s. 

iiT;. SATrLRR: If yoiir Honor ■•v.nts to go into a 
discussion on this subject, I v/ould ho very happy to engage 
in it. I can't see the point to it. Jvnd it seems to me that 
V7G are dealing \.’ith a woman's orison- we are dealing with a 
correctional facility, '.veryhody there deals -rfirh secvirity, 
v/ith tiie care and handling cf inmates. 


;RT; 


tc suggest: Th- cues 
nust bo important to 


That is one question that I was about 
tion of security being something that 
e.ocybvcdy both on the staff and the 


residents. 


MR. S.nTTLER: VThy shouldn’t one be as much object¬ 
ive as another and honest about it. Ido have instances—if 
you want us tc bring the records down, v^o can bring all the 
evidence you v;ant down. 

THE COURT: Of co^urse there are other possibilities 
which are not difficult to thinh of who might conduct super¬ 
intendent's proceedings. I guess another question here is, 
or at least another aspect of this iz: That, of course, we 
arc dealing v.-ith problems relating to women ••ho are prisoners, 
but they are also human beings. 

Let's go ah'^ai and leave for another time. It 
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doas no®!", -o •.-'o ':hou7:-., Nv. Latir^--, ccr.aa^'u-Dnc-^.s cr 

„ ' ’■nr'co lir.^ •“ ’:)r anidincT at 

»icr 51 . -xii'j 1-1 ” “1 i--! - — 

a su'^crir.’ 5 ort^r;'..■i.il" 5 '.ii i~- i: a;'.-irge cf 
sacur.t::-raises iegai g;:a-:ic:iC -:hioh cai;'r del*, us with. 

MR. L.\Ti;:3r': I'all, I v.-ould the.n say — 

I'O'T’vr: I 3 '-'ou Iv'"’’'?- <‘'ot any rTiCro rrucstions 

that you thii'.’: you oujlit to a-sh i.a this area, v.ay go ahead. 

*'T? £,^SC’-VO i.CU—2.^ 3.rs3. 

for fur ther disco'''Gry yrccaodiugn if I daon r'.at necessary 
and for legal argunent to it then. 

x'l'Z C''uR7: '.'oli • if '■’cu I’nan discovery of Miss 
Clcnent, lot's not defer it. Let's do it right now. 

tlR. LfiTIilLP: '-’O', I c.'ean disecvsry of institutional 

records, other people in the instit';tion. 

BY MR. L-LYIMER; 

0 Ko’,.’, you testified that you ’.<sre on vacation up 

to or through .\ugu.tt llso, I '.•.•ould gue-ts, and you returned^ 
to the institution on Septetnl^er 1st? 

A Th.at’s correct. 

o .\nd on SeptaTi-er 1st, you were told o.f the dis¬ 

turbance on the niche cf t.ie •rJdth, is tnac correct? 

.h That's correct. 

ij Were ’'OU fitrigncd any s'pC'C:.fic du'.-es v/ith respect 

to that disturbance i :-n you murn-o on Te-tenber 1st? 
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L 7. 'vns told that I '■.•o”ld oordv.ct the .superintendent'; 


procer-dinpu. 

0 And '.’era vou told that there \,'ere ir.'/estigations 
continuingj there vero invar,tigatio.i- of there incidents? 

A Yes. 

0 VJerc vou given an.y rosponcibility in those inves¬ 


tigations? 


r ",o. There '.’as ci r-arson '. I'.o .lid th-'i — who coordin—j 
ated the investigations. 

Q Did you take a.ny onrz in any of the investigations 
of the 3 4 v.'OTT.en'’ 

Or ’ V c.'C 'ir.cT the r’ua'S-intanda.nt ‘ s ■^r.acsedings and 

in considering the evidence. 

Q How, v.’ere you told, prior to the tine that you 
conducted the superintendent’s procaecli.ngs, who the people 
involved — alleged to h.sve baen in'/olvcd in the disturbance 


were? 


A VJhen thev were referred fron the Adjustment Com¬ 
mittee to su-perintendent's proceedings. 

Q Now, you testified that originally there were 54 
people involved, is that right? 

A Yes. 

Q Were you told all of their n:.me.s? 

A Yen. The Ad juctr:'’.cnt Conu.'.i t tec handed in their 
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r.anes. 

n ^nd ''ou kiir;’/ r.Iir' r.'ir^.cs of all of tr.or;G people? 

I kno'v clio r.arr.os of fho noopie v.’hc './ould be referred 


!Uo arinfcndor.c' s procaerlince . 


Q Dut you know that there wore 54 people involved? 

Yes. 

Q h" d vou just testified r. itinute aao that you knew 
54 nar.e^=? 

^ r that there v/ere 5*’ oconle involved. The 

P.djustrnent Conraittee refar’'ed the naves ^’ho would be referred 
for superintei'.dar.t' s ' rocoodir.os ann. yes, and I did knov; 
that the ether wor;.er. •■•o'.:!'’. ;v-t Ive ro'c-rred for suocrintendent 
proceecli r.vs. 

Q How did you ]:ncw that the other wonren would not be 
referred for superintendent's prcceodings? 

A Well, tl'.rou-ph the superintendent. 




Mrs. Warne had oiscussed it •.-'ith you? 


A She discussed that I would hold the superintendent'^ 
proceedings and she discussed she told no the names that 
she was directing — the names of the women that she was 
directing for the su-'crintcndent’ s procecdi.ncs to be held. 

0 Did s.he have any other discussion with you? 




0 


Hid she ha'v' 'r.” discussiem with vou about the 


47 
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ebln»-22 


C1 crr.en t- c r o r: s 


ir.ciclont b'btv.-oer. August 2?t>. =ir.d tho d?. :e the last s’lperin- 
ter.5.=r;‘.'.' 3 rroToadir.T '.’tio b.^]c? 


A :;o. 


Q :;or.e '.vhatsoevrji*? 

A No, she only told r.n that I vould conduct the 
superintendent's proceedings and she forv/arded the names of 
the people that she v/as directing that the superintendent's 
proceedings be held tor* 


Q But she tcld you that there wore 11 people who had 
been involved in the incid->nt who weren't going to be 
referred to the superintender ' s proceedings? 


SATTLZA: I object, ha are getti.ng into an 

arcumentative situation now and it is nerfectlv nointless. 


MR. LATIMZ;^: I don't thin’: it is pointless at all. 
MR. SATTLER: Well, I do, and that's w.hy I am 


objecting. 


THE COURT: I think I will allov/ it. 


(Question read.) 


. Q Is that correct? 


?hat's correct. 


o Oic vou conduct a cuneriritondent' s uroceedino for 


Ernestine Davis? 


Yes, I did. 

Q Do you remerher that particular proceeding? 


SOUTHERN OIS. ICT COUf RTERS. U.S. courthouse 
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eb l:a- T. 1 cr o:: s 

A I rcr-rr^ner part.- of it. I *'rcbably -•.-ould have tc 

refer to the rooori. 

Do vou roPiOPiber her le s.ie './ouj-d admit the 

caarcop? 

— during the suoenntsndor.t’ s proceeding, 
we toll the wo.me.n, in eocor.co, that './hatever they say, or 
statements they make, cannot bo used against them in any 
criminal action. 

After that, we go over each of the charges and 


10 


After that. 

11 

then, yes 

, I do ask tr 

12 

charges. 


13 

•p 

And did ’/cr 

14 

make any 

sense for he; 

15 

A 

No, I did r.' 


Q Do '’ou remorrber ■■■horher any of these charges 
where t'./o of the '/otPiCi. recoivec. the enact same c.narges? 

^ I v'ould have “•* if you ‘.’ar. * to soean specifically, 

I v/ould have to refer to the records. 

o You assigned hrs. I'.orris to conduct certain — to 
assist the i.nmate in certain of those superintendent' s pro¬ 
ceedings, is t’.mt correct? 

Yes. 

THIi COURT: h.rs. Whe? 

.'IK. LATIhCR: lueri'is. 


jouthchn ou; ict cou poutcbs. u.s. couptmouss 

1L»Y MtW YOPK. N.Y. CO T.iSiO 






5G0 


oblm-n 3 


C ior.or. t-cror s 


And •.•’r.o is Arc. Aorris? 


Ars. i-'crris is ccrr'^ccior. cour.sollor. 


Is she coc’C'-oniy hncvn in tl'.e institution as a 


oaroln oriicar? 


A llo, she is not. She is a counsellor. 


Q .Vid did you have a conversation v/ith Mrs. Morris 


betn-.'een the tine that she cssicned to assist you women 


and tine uhe surer intend'.r. i ‘ s ''■roccedinc v;as heldi 


A Before the superintendent's proceeding is held. 


the person v;ho is designated to furnish assistance will 


give to t-ee pe 2 :~or. ooniucting "he prccocdir.g, the results 


>f ti’.oir i.nvcctigatien. -t.-.at'vor factual claims that the 


v/oraen have, they investigate these claims and they give the 


hearing officer the results of those investigations prior 


to the superintendent's proceeding. 


Q And do you rive the person assigned to conduct 


the superintendent's proceeding any similar reports of the 


evidence against the inmate? 


.A Do I give the person — oh, yes, they have the 


formal charge. The woman is giver, the formal charge, and — 


are you .•^a.ying: Do 


d.id I do whrt' 


Q Did you give A.r.s. I'orris, or anj'body else assigned 


to assi.r the v;onen at the superintend ent' s proceedings. 


the witnesses' .staterriCtts and written reports; not the formal 


SOUTHCNNOIti IC T He^OUTlPS. U.5. COUBTmOUSI 
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ebla-2C' 


:leaor.t-cror:3 


, . . 4.+.^- —j.;. r\-i- - 3 -iv thcj 

charge o"t o-r.or .•■-it-fti. ■.■..-o*.--. -.. 

-Ir^ ^ rtr^ n rzt biTlC 

CTuardr, t-.’.ir.t yr".: r .'--.c c. 


v/oaen ai: 


; tho nuocriri't'^r*'-'"-'''-' mroccc-^-ii i.''■ 


he, a D 


acic i:cr r ar :l;r-o£: ciya'-ion? xn sone cases, 


I believe I did. 


Q Dig you 


'’ou have a convorr.abion — you had a conversa¬ 


tion 


v;ith Mrs. Morris, is hhac righi? 


'•'.ad coLvnrsr.tion ’.vich Mrs. Morras. 


Q Did Mrs. M.crris , d-.-ran 


the course of that conver- 


satlon, oxprasa any ralnct-nca to attiat tho »o=..or. aha was 


assienod to as 


She told rr t:.:.u vhe aid not -'-ant her 


assist. 


Q And did she tell you that she v;as r-eluctant to 


assist then because of thai.? 

a No, I don't hnov' of cany roluctcance. 

o Did she tell you th.at she didn't knoa; the v;onen 

because they v;eren't the women v/ho v'cre regularly assigned 
to her and that's why she couldn' t assist thea\? 

3 he said that the vycmen wore not assigned to her, 
but she- said that tho •.oxen were not assigned to her. 

C) Okay. IIov;, you knew that there were a lot of 
women iir olved in this disturbance, is that right? 


A Tho numbers that I n.'^ntions l. 


louTMCRN ois .iCT i-outiT «ePO«Te«s. u.s. courthouse 
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eblra-27 

Q And vn i I'.r.sv.- ir. fc-c-. ther 2 -.-as a disturbance 

on the .?3th? 

A Uoil, yes. 

Thc.sc charoes ..laitioiicious f -o 

least; that is, there -verc a lot of charges against most of 
the v;omen, vrercn't there? 


The 

charges 

VS-IT—; 

aa in nur'.c' 

.And 

they '.?ere up 

to 

tc.'. cr 

I v;( 

ould say 

so. 



V7asn't it a 

loci 

■'al 

ass’cir.p 

some 

thi ng to 

:aari 

c t! 

,'.e char 

MR . 

GA-TLEP. 

: I 

or j: 

-ot to 


not a logical assumption ?.t all. 

THE COUr.T: I*m not quite sure of the point of 
your question, Mr. Latimer. .Are you contending that because 
the charges were brought, they v;ere true? 

HR. LATIlirR: I am trying to determine whether 
t.he witi'.ess — whether that is what the witness thought; yes. 

THE COURT: All right. You may answer the ques¬ 
tion. 

(Question read.) 

A I didn't knev. I had tc rely on the evidence. 

Q ticw, hou' raar.v sur crinter.dcnt' s proeocaings had 

you coaduotou before 'v-. .~c 21' :'.? 

52 
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ebl: 7 .-:C Cl^rr;r.'.:-:roPS 


' !i 

A I ’•o’.ilu ii 5 Vo -o go to the rooord. I could only 


3 1 

upprc::ir:i?.t2 --- 

* 

4 1 

t’l'IE CC’JP.T: live '..our heou ar.prcxirr.'Otior.. A 


1 



5 1 

hundred? Ten? "ifty? 


6 

THE m'ITIIEES; It .r.ight go up to -- I don't believe 


7 

it is even ?. hundred. I v<ould sr-ty, includinc the 43, it 


8 i 

might -- 


1 

Q ! 

r*’t*^* j. V ^ 


8 1 



10 1 

THE V?ir:iE3P; Eefore thu -i: ? 


11 

THE COURT: Yes. 


■ 1 

!r»^Tv ’■7’c£ X *..'CllXc?. ^G3.Hy pjTGfcjr 


13 

to go to the recetd. 


14 

Q jlnd ho'.’ man'" on those resulted in ?. dismissal of 


15 

the charges? 


16 

A fene did result in a dicnissal of some of the 


17 

charges. 


18 

Q Kc\/ many resulted i:. a dis.uissal on all the 


19 

charges? 


20 

A vrcll, in seme cases there v/as only one charge and 


21 

I v/oulcl have to go through the record for th.at. 


22 

Q nut m.osu of them, resulted in the veman serving 


23 

scm<=» ti in seerrogation cr special housing, however you 


24 

1! 

li prefo-. it; isn't th^t so? 


25 

I'i.R. SATTLEr; I Object. 
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Order & Opinion of April 9, 1975 • - 

denying Carol Crooks' Motion 
for a Preliminary Injunction 


UIJITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEV/ YORK 


ELIZABETH POWELL, et al., 




Plaintiffs, 


Civ. 4628 


-agalnst- 

BENJAMIN WARD, et al., 

Defendants. 


M EMORANDUM 




STEWART, DISTRICT JUDGE: . 

«-n 

Plaintiff Carol Crooks, an Inmate at the Flshklll 
Correctional facility, has moved for a prellnlnary Injunction 
to enjoin the Imposition of 45 and 35-day penalties of segrega¬ 
tion following Superintendent's Proceedings on January l6 and 
March 5, .1975. This motion Is an offshoot of the principal 
proceeding In this class action challenging the constitutionality 


of the disciplinary procedures followed at the women's correc¬ 
tional facilities at Flshklll and Bedford Hills. 

A related motion has been filed by the defendants to 


1/ Superintendent's Proceedings are disciplinary he^lngs 
“ which may result In penalties of punitive 

following the filing of formal charges against an Inmate. 

7 N.Y.C.R.R. §253. 

2/ A preliminary Injunction motion In the principal 
" Ing Is still pending. This court has been able to dispose 
of the Instant motions on the basis of Initial . 

mental affidavits presented by. Inter Carol Crooks and 

Superintendent's Proceeding_hearlnc examiner Carmen Placenta. 
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vacate a temporary restraining order entered by Judge Frankel 
on February 5, 1975, enjoining the Imposition of the iip-day 
segregation penalty Imposed at the January Superintendent's 
Proceeding. 

Crooks alleges veirlous violations of her constitu¬ 
tional rights In the conduct of the proceedings, principally 
Involving the conformity of her hearing with the due process 
standards established by the Supreme Court In Wolff v. McDonnell . 
9^ S.Ct. 2963 (1974). Crooks maintains that she was given Im¬ 
proper notice and Inadequate opportunity to present witnesses 
In her behalf, and that her right to counsel v;as abridged. 

The granting of Injunctive relief Is appropriate when 
the plaintiff Is suffering possible Irreparable harm, and there 
Is a clear showing of probable success on the merits. Checker 
Motors Corp. v. Chrysler Corp. . 405 P.2d 319, 323 (2d Clr. 1969). 
Since we find that Crooks has not made a clear showing of probable 
success on the merits In the ultimate action, we deny her re¬ 
quest for preliminary Injunctive relief, and we vacate the 
temporary restraining order entered by Judge Frankel on Febru¬ 
ary 5 . 

Crooks originally maintained that she was not given 
advance written notice of the formal charges against her at the 
January Superintendent's Proceeding, as required by Wolff v. 
McDonnell . 94 S. Ct. at 2979. This contention Is without 
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merit, since Crooks herself has conceded in a subsequent 
affidavit that she received advance written notice of the 
formal charges against her prior to both the January and 
March Superintendent's Proceedings. 

^ Crooks also contends that she was not permitted to 
present witnesses in her behalf, even though there was no 
threat to institutional safety or correctional goals. The 
Wolff court stated that "the Innate facing disciplinary pro¬ 
ceedings should be allowed to call witnesses and present docu¬ 
mentary evidence in his defense, when permitting him to do so 
will not be unduly hazardous to institutional safety or correc¬ 
tional goals." Wolff V. McDonnell , supra at 2979* The Court 
added, however, that: 

Prison officials must have t^e necessary discre¬ 
tion to keep the hearing within reasonable limits 
and to refuse to call witnesses that may create a 
risk of reprisal or undermine authority, as well 
as to limit access to other inmates to collect 
statements or to compile other dociunentary evidence. 
Although we do not prescribe it, it would be useful 
for the Committee to state its reason for refusing 
to call a witness, whether it be for irrelevance, 
lack of necessity, or the hazards presented in 
individual cases. Any less flexible rule appears 
untenable as a constitutional matter..." 

94 S. Ct. at 2980 . It is clear from the transcripts of the 

two Superintendent's Proceedings that Crooks was allowed to call 

witnesses on her behalf, but that she could not be present to 

question them. In the first proceeding, she elected to call 
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one witness on her behalf, and In the second proceeding, 
declined to call any witnesses on her behalf, because she 
personally wished to examine her ovm witnesses. Thus, It 
Is clear that the V/olff standards have been met, since 
Crooks was allowed to call witnesses in her defense. Nothing 
In V/olff Intimates that Inmates facing disciplinary proceed¬ 
ings are entitled to be present to question their ovm witnesses. 
Moreover, any appear nee of unfairness at Crooks' hearings may 
be attributable principally to Crooks' election not to call 
witnesses In her defense. In addition, although Carmen 
Placente, the hearing officer at the Superintendent's Proceed¬ 
ings, has Indicated that he has never failed to call or Inter¬ 
view a witness desired by Crooks or any other Inmate because 
doing so might Jeopardize Institutional safety or correctional 
goals, he also has stated that "[w]lth respect to Carol Crooks, 
the problems of potential disruption in a face to face confronts 
tion are extraordinarily likely since this particular Inmate 

has a long history of violent resistance to any institutional 

2 / 

system of maintaining order." Placente Affidavit, at 3« 

Crooks additionally contends that she was not allowed 

2/ Placente pointed out in his affidavit that Crooks has been 
convicted in the County Court of Westchester County for six 
counts of assault upon four corrections officers while an 
Inmate at Bedford Hills Correctional Facility, for which 
she'is serving a sentence of two to four years. 
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to confront her accusers. During both Superintendent’s 
Proceedings, Crooks vras excused from the proceedings when 
her accusers were presenting evidence against her. That 
Crooks was not allovred to confront her accusers, however. 

Is not a violation of her right to due process. Confronta¬ 
tion and cross-examination are not constitutionally required 
In the prison context because of potential hazards to 
institutional Interests. Wolff v. McDonnell , supra . at 2980. 

Crooks makes two contentions Involving her right 
to counsel. First, she alleges that she was not permitted a 
counsel substitute of her choice to assist her at the hearing. 
Second, she maintains that she was denied the assistance of 
a prison law clerk from the prison law library to assist her 
In preparing for her January Superintendent*'’. Proceeding. The 
Wolff Court specifically held that Inmates do not have a right 
to retained or appointed counsel In prison dlsclpllnau’y pro¬ 
ceedings. The Court stated, however, that "where an Illiterate 
Inmate la Involved.. .or v/here the complexity of the Issue makes 
It unlikely that the Inmate will be able to collect and present 
the evidence necessary for an adequate comprehension of the case 
he should be free to seek the aid of a felJow Inmate, or. If 
that Is forbidden, to have adequate substitute aid In the form 
of help from the staff or from a sufficiently competent Inmate 
designated by the staff." 94 S. Ct. at 2982. Since Crooks Is 
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not Illiterate, and since the Issues here are not complex. 

Crooks' right to seek the aid of inmates or staff of her 

In/ 

choice would appear to be circumscribed. In addition, there 
has been no showing that Crooks sought and was denied the 

right to have a slater Innate assist her as a "counsel substi¬ 
tute ." 


Crooks' right to legal assistance In preparation 
for her Superintendent's Proceedings Is governed by Johnson v. 
A very , 393 U.S. 483 (1969), as extended by V/olff to Include 
prison disciplinary proceedings. Vfolff v. McConnell , suora, 
at 2985 - 86 . In Johnson v. Avery , the Supreme Court held that 
unless and until the State provides some reasonable alternative 
to assist Inmates in the preparation of petitions...," Inmates 
could not be barred from furnishing legal assistance to each 
other. 393 U.S. at 490. Here, the prison appointed an Individual 
to assist Crooks, but we have not been shown evidence v/hlch 


would lead us to conclude that the appointed official could not 
reasonably assist her. There Is thus no violation of either 
Johnson v. Avery or Wolff . 

Crooks further asserts that her rights to procedural 
due process were abridged on the grounds that hearing officer 
Placente was biased against her a.nd that he had discussed the 
charges involved In the January Superintendent's Proceeding 


with prison officials who had previously sat on an Adjustment 
Instances? ^®tance of the appointed staff person in both 
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Committee In a prior proceeding In Croolcn' case. While it 
is true, as Crooks avers, that a hearing consistent with the 
w_due process clause must be cc.nducted by an Inpartlal tribunal, 
...Mo_rrissey v. Brewer. i*03 U.S. ^71 (1972); Ooldberg v. Kelly . 
..397 U.S. 254 (1970), it does not appear from the record before 
hearing officer Placente was biased against Crooks. 

That his actions Involving Crooks were enjoined by two separate 
.courts In September of 1974 and February of 1975 Is not dls- - 
^positive, as Crooks argues, especially since the February 
•Injunction was granted by Judge Frankel sitting as an emergency 
Judge when he was not fully apprised of the circumstances 
.surrounding the January Superintendent's Proceeding. In addi¬ 
tion, we note that Placente was not personally involved In the 
.January or February incidents which leu to tne Superintendent's 
Proceedings against Crooks. Finally, we do not believe that 
It Is violative of due process for prison officials who sit on 
Adjustment Committee proceedings to later discuss their findings 
with the hearing officer at the Superintendent's Proceedings. 
Assuming the members of the Adjustment Committee are not com- 
plalnlng witnesses or Investigating officers, they have served 


5,/ Adjustment Committee proceedings are dlscipll.nary hear¬ 
ings which may result In penalties of "administrative" 
segregation; their stated goal Is remedial rather than 
punitive. 7 N.Y.C.R.R. §252. 







1 


ORDER & OPINION 
of April 9, 197j 






as neutral arbiters. That they nay discuss the proceedings 
before then with the hearlnc exanlner at the Superintendent's 
Proceeding does not nake the latter Into a partisan decision¬ 
maker, since Jie Is still obligated by Wolff to act Impartially, 
and base his decision on the evidence presented to him at the 
Superintendent's Proceeding. 

Crooks also contends that she did not receive counselling 
while In "keeplock" segregation betv/een her Adjustment Committee 
proceeding on January 13 and her Superintendent's Proceeding on 
January 15. Although such counselling Is required, 7 M.Y.C.R.R. 
§252.5(c), we do not believe that the prison's purported failure to 
provide such counselling constitutes a denial of due process. 

For the reasons Indicated, we deny Crooks' motion for 
a preliminary Injunction, and grant defendant'.' motion to vacate 
the temporary restraining order against them entered on February 
5 by Judge Frankel. 

SO ORDERED. 

Dated: New York, N.Y. 

April 9. 1975. 


f /Z < ^ O C'-'t ;■ A- t- 

United States District Judge < 


« 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEV/ YORK 


ELIZABETH POWELL, et al.. 

Plaintiffs, 

-against- 

BENJAMIN WARD, et al.. 

Defendants. 


Ik Civ. 4628 


APPEARANCES; 

Bronx Legal Services Corp. C 
Stephen Latimer, Esq. 

Attorneys for plaintiffs. 

Mortimer Sattler, Esq. 

Assistant Attorney General 
Attorney for defendants. 

OPINION 

STEWART, DISTRICT JUDGE: 

This is a class action brought pursuant to 42 U.S.C. 
§1983 to enjoin the officials at New York's two state prisons 
for women from enforcing prison disciplinary procedures unless 
and until they comply with the guidelines set forth by the 
Supreme Court last term in Wolff v. McDonnell , 4l8 U.S. 539 
(1974). Plaintiffs, prisoners at the Bedford Hills and the 
Plshklll Correctional Facilities, seek inter alia , a preliminary 
injunction to enjoin defendant prison officials from holding 

Adjustment Committee disciplinary proceedings without certain 

« 

procedural safeguards. Hearings on this motion were held before 
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this Court last November and December, at which time testi¬ 
mony was heard from inmates and prison officials at Bedford 
Hills. Since those hearings took place prior to the amend¬ 
ment of plaintiffs’ complaint to include the Fishkill facil¬ 
ity, we limit our consideration of injunctive relief here to 
- 1 / 
inmates at Bedford Hills. 

For a preliminary injunction to be granted, irrepar¬ 
able harm to plaintiffs must be demonstrated. Sampson v. 
Murray . U 15 U.S. 6 I, 88 (1974), quoting Beacon Thea tres. Inc. 
V. Westover , 359 U.S. 500, 506-07 (1959). As the Second 
Circuit has stated: 

[t]he settled rule is that a preliminary 
injunction should issue only upon a clear 
showing of either (1) probable success on 
the merits and possible Irreparable injury 

• • • • 

Sonesta Int’l Hotels Corn, v. Wellington Associates , 483 F.2d 
247, 250 (2d Clr. 1973). We believe that injunctive relief 
Is warranted, since we find that plaintiffs come within the 
ambit of the first test. Plaintiffs have made a clear show¬ 
ing of probable success on the merits; they will also be 
irreparably harmed in the absence of injunctive relief, since 


1/ In our order of March 27, 1975, we conditioned our 
leave to amend the complaint on limiting preliminary 
Injunctive relief. If any, to the subclass of inmates 
at Bedford Hills, until hearings with respect to Flsh- 
•klll could be held. 
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inmates who are placed In segregation without the procedural 
safeguards mandated by Wolff v. McDonnell , supra , may be 
wrongfully deprived of many basic rights and privileges which 
are granted to the general prison population. 

In Wolff V. McDonnell , decided June 26, 197^t the 
Supreme Court held that prisoners subject to disciplinary pro¬ 
ceedings must be accorded the following rights: advance 
written notice of charges to be given at least 24 hours before 
a hearing, a written statement by the factfinders of the 
evidence relied on and the reasons for the disciplinary action, 
the right to call witnesses and present documentary evidence 
when doing so does not Jeopardize institutional safety or 
correctional goals, and the right to counsel where the Inmate 
Is illiterate or where the Issues are unusually complex. 4l8 

U. S. at 563-67, 569-70. As Judge Brleant observed in a similar 
case Involving disciplinary proceedings at Bedford Hills, 

"While Wolff is primarily-concerned with disciplinary procedures 
relating to denial and revocation of good time credit, its 
holding applies with equal force to disciplinary procedures 
which may result in placement in solitary confinement." Crooks 

V. Warne . 74 Civ. 2351 (S.D.N.Y. 1974). Slip Op. at 17. We 
agree that any disciplinary proceedings which may result in 

placement in solitary confinement must conform to the above- 

« 

enumerated procedural requirements established by the Supreme 
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Court in V/olff v. McDonnell , supra . 

In New York, there are two basic types of dis- 
Qj_p]_inary procedures, Superintendent's Proceedings and Adjust¬ 
ment Committee Proceedings. 7 N.Y.C.R.R. §§252, 253« The 
Adjustment Committee Proceeding Is "said to be marked by 
flexibility and non-punltlve Intent In attempting to effectuate 
;hanges In Inmate attitude," whereas the Superintendent's 
Proceeding Is "solely disciplinary In nature." Crooks_L:. 

Warne . supra at 9- Despite different goals and procedures, 
both types of proceedings may result In solitary confinement. 

In Crooks v. Warne . supra . Judge Brleant found that: 

While there exist a variety of disciplinary pro- 
■cedures available In dealing with the more recalci¬ 
trant Inmates, such as the Adjustment Committee 
and Superintendent's Proceedings, there exists 
only one facility eupheml.-tlca'’.ly denominated 
"Special Housing" wherein all disciplined Inmates 
are kept under the same conditions of punitive 
segregation, without regard to the diverse causes 
and commitment procedures whereby they may be placed 
there, or the nature of the-^lsconduct Involved. 

According to Superintendent [Janice] Warne's testi¬ 
mony, all Inmates requiring special custodial con- 


2/ Both Adjustment Committee and Superintendent's Proceedings 
may result In solitary confinement or segregation. The two 
types of punishment are similar, since both entail confine¬ 
ment of Inmates separate and apart from the general popula¬ 
tion. The difference Is that Inmates In special housing are 
allowed to commingle with each other, whereas those In segre¬ 
gation are not. 7 N.Y.C.R.R. §§300.2(b) and (c). This 
distinction Is unimportant here, since Wolff procedures apply 
tp both special housing and segregation. 
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flnement are placed in Special Housing.... 

Among the inmates confined in Special Ho'^sing are 
those placed in "administrative" as well as 
"punitive" s;sgregatlon, quarantined Inmates and 
protective custody cases. 

The Superintendent admitted under cross-examina¬ 
tion that no matter how admission to Special 
Housing was administratively denominated or how 
diverse were procedures for commitment thereto, 
tril ls Z In the 

ftf the conditions of a person so confined, inis 
is so whether coirjnltment was by Adjustment Committee 
Proceedings or Superintendent’s Proceedings. In- 
fnates placed in Special Housing are all 
23 hours a day, whether committed for punlt^e, 
protective or administrative confinement. The 
rigors are the same. 

Id. at 5-6. On the basis of testimony about post- Wolf f dis¬ 
ciplinary proceedings by various Bedford Hills Inmates and 
Superintendent Warne before this Court last November and Decern- 
ber, we reaffirm these findings. It is clear that it is 
still the established practice at the Bedford Hills Correctional 
Facility to place Inmates subject to Adjustment Committee Pro¬ 
ceedings in the same Special Housing units used for punishing 
those disciplined under Superintendent’s Proceedings. Conse¬ 
quently, since both Superintendent’s Proceedings and Adjust¬ 
ment Committee Proceedings may result in placement in solitary 
confinement. Inmates subject to either .type of proceeding must 
be accorded the procedural safeguards set forth in Wolff .X:. 
McDonnell . supra . 

In this context, we consider the testimony presented 

« 
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by Bedford Hills Inmates and prison officials regarding 
the Superintendent's Proceedings and Adjustment Committee 
Proceedings. Seven inmates described the disciplinary 
procedures they had undergone before both Adjustment Com¬ 
mittees and Superintendent's Proceedings. Many of these 
inmates werj placed in special housing for as long as four 
weeks by the Adjustment Committee "pending investigation" of 
charges of participating in a major disruptive incident or 
"riot" which occurred at Befford Hills on August 29» 197^* 

The Inmates testified that they were never given written 
notice of the charges against them prior to any'AdJustment 
Committee Proceeding, and that they appeared before the 
Adjustment Committee weekly for a review of their confine¬ 
ment. These Inmates further testified that they did not 
receive a written statement of the evidence relied upon by the 
Adjustment Committee or the reasons for the disciplinary 
action taken. Testimony demonstrated that this procedure 
was not peculiar to the August 29 disturbance. Inmate Cyndl 
Reid testified that she appeared before an Adjustment Committee 
in July 197^», at which time she did not receive a formal 
written notice of the charges against her, nor did she receive 
a written disposition of the findings of the Adjustment Com¬ 
mittee and the evidence upon which it relied. Similarly, 
inmates Margaret Gatling and Dledra Plalr testified that they 
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appeared before the Adjustment Committee In late October 
and early November, two months after the disturbance. They 
too said they were not given written notice of the charges 
against them or a written disposition detailing the evidence 
relied upon and the Adjustment Committee's findings. 

Superintendent Warne confirmed In her testimony on 
cross-examination that written notice of the charges against 
an Inmate are not given to the Inmate before the Adjustment 
Committee Proceeding. Moreover, counsel for defendants con¬ 
ceded during the hearings that no written notice of charges 
Is given to Inmates before an Adjustment Committee Proceeding. 

The evidence adduced at the hearings In this action 
confirms the finding by Judge Brleant that "[t]he prisoner 
does not receive advance notice of the proceeding and Is not 
given si written copy of the disposition of the charges.” 

Crooks V. Warne . supra , at 8. It Is thus clear that the defend¬ 
ants have failed to comply with two of the basic procedural 
requirements set forth by the Supreme Court In Wolff v. McDonnell 
they have failed to provide Inmates facing Adjustment Committee 
Proceedings with written notice of the charges against them 
24 hours before the proceeding, and they have failed to provide 
the Inmates with a written statement of the dispositions of 
the Adjustment Committee, together with a statement of the 
evidence relied on and the reasons for any disciplinary action 


taken. 
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We are thus constrained preliminarily to enjoin 
the defendants from utilizing Adjustment Committee Proceed¬ 
ings unless and until the inmates are provided with written 
notice of the charges against them at least hours before 
a hearinfr, and unless and until the Inmates are given a 
written statement by the factfinders of the evidence relied 
upon and the reason for the decision. 

Plaintiffs fui’ther seek to enjoin defendants from 
holding Adjustment Committee Proceedings unless and until 
Inmates are permitted to call witnesses in their defense, pro¬ 
vided that there is no threat to institutional safety or 
correctional goals. Wolff v. McDonnell clearly mandates this 
procedure. Although no Inmate testified that she was denied 
the right to call wltne^sses at an Adjustment Committee Proceed¬ 
ing, Gerald Burke, Director of Special Housing Units for the 
New York State Department of Correctio.ial Services, testified 
on cross-examination that witnesses are not given the oppor¬ 
tunity to present witnesses on their behalf at Adjustment Com¬ 
mittee Proceedings.^ This testimony was not contradicted by 
any other witness. Moreover, Judge Brieant stated in Crool^ . 

V. Warne that the defendants there had conceded that the Wol ff 


3/ Although Burke modified this statement by explaining 
that presumably an Inmate could request that the Adjust¬ 
ment Committee call certain witnesses on her behalf, he 
said he had no knowledge that this had ever occurred. 
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procedures must be utilized In prison disciplinary proceed¬ 
ings at Bedford Hills, thus agreeing that inmates subject 
to Adjustment Committee Proceedings must be allowed to call 
witnesses on their behalf. Crooks v. Warne . supra . at 17. 

Testimony at the hearings regarding the Superintendent’s 
Proceedings demonstrated that Inmates are generally given formal 
written notification of the charges pending against them. 

For example. Inmates Cyndl Reid and Margaret Gatling testified 
that they received written notice of the charges against them 
at least one day. before their Superintendent’s Proceedings 
were held. Inmate Marsha Padilla testified, however, that 
she did not receive written notice of the charges against her 
until the evening before her Superintendent’s Proceeding. She 
further testified that she was not give- a copy of the charges 
against her, although she was allowed briefly to look at the 
formal charges. Although Inmates at Superintendent's Proceed¬ 
ings are generally.given written notification of the charges 
24 hours before their Superintendent’s Proceedings, we conclude 
that injunctive relief Is warranted here to assure Inmates at 
Bedford Hills that the standards of Wolff v. McDonnell are met 
In all instances. 

There was little testimony presented regarding the 
right of Inmates to call witnesses on their behalf at Super¬ 
intendent’s Proceedings. Inmate Margaret Gatling testified that 
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she understood that Inmates were not allowed to call 
their own witnesses at Superintendent's Proceedings. This 
testimony was not contradicted by either Superintendent 
Warne or Frances Clement, Deputy Superintendent for Security, 
who conducted numerous Superintendent's Proceedings. Sig¬ 
nificantly, no Instance was cited where an irjnate did call 
witnesses on her behalf. Moreover, the inmates' descrip¬ 
tions of the Superintendent's Proceedings, which we find credible. 
Indicate that Inmates were not asked if they wished to call 
witnesses on their behalf. Although Inmates might have been 
allowed to call witnesses, had they asked, we believe defend¬ 
ants have an obligation to inform Inmates that they are 
entitled to call witnesses at Superintendent's Proceedings. 

We thus believe that injunctive relief is again approprxate 
against defendants to assure Inmates that this aspect of Wolff 
procedures will be followed. 

Finally, although testimony at trial indicated that 
inmates in some Instances have received written statements 
of the evidence relied upon and of the reasons for their dis¬ 
position, neither Warne nor Clement testified that this was 
the standard pi cedure. Thus, we believe injunctive relief 
against defendants also is warranted on this point. 

We conclude that Wolff procedures must be followed 
foi* both Adjustment Committee Proceedings and Superintendent's 
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Proceedings, and that for all proceedings which may result’ 

In confinement In special housing: (1) formal written notifi¬ 
cation of the charges must be given to the inmate at least 
24 hours before the hearing; (2) at the hearing the Inmate 
may call witnesses on her behalf, provided that doing so 
does not Jeopardize Institutional safety or correctional 
goals; (3) at the conclusion of the hearing the prisoner shall 
be given a written statement of the evidence relied on and 
the reasons for any action taken. This holding does not 
preclude plaintiff from being "confined administratively for 
tuat brief period required to draft and file charges and to 
give the required 24 hours written notice of hearing follow¬ 
ing any alleged episode Involving violence or assaultive or 
disruptive beuavlor." Crooks v. Warne , supra . at 25* More¬ 
over, we believe that no prisoner should be confined to special 
housing for more than seven days while her case Is "pending 
Investigation" by the Adjustment Committee. 

We agree with Judge Brleant that: 

So long as Bedford Hills continues to provide 
only one kind of segregated confinement...similar 
disciplinary due process safeguards must attend 
all such Inmates who are placed therein. It Is 
Implicit In Wolff that should the administration 
see fit to provide separate facilities for "keep- 
lock" or administrative segregation, without so 
great a diminution of privileges as attends punitive 
segregation, that fu. 1 Wolff procedures are not 
necessarily applicable. 
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Crooks V. Warne , supra . at 25-26. 

Finally, we must decide the extent to which 
officers Involved In the Incident of alleged misbehavior or 
with alleged conflicts of Interest should be barred from pre¬ 
siding over disciplinary proceedings. Inmates Margaret 
Gatling and Marsha Padilla testified that Lieutenant Wilson 
had participated In the Investigation o^ the August 29 Incident 
at Bedford Hills and later sat on Adjustment Committee Pro¬ 
ceedings Involving their purported misbehavior. This testi¬ 
mony was uncontradicted. There was also testimony by Deputy 
Superintendent Clement that she sat as hearing officer af 
Superintendent’s Proceedings involving alleged acts of mis¬ 
behavior occurring on August 29th. Counsel for plaintiffs 
urges that her position as Deputy Superintendent fcr Security 
Services created an Impermissible degree of bias, since the charges 
In those proceedings Involved perceived threats to the security 
of the Institution, a subject of direct concern to Deputy Super¬ 
intendent Clement. 

1/ Judge Brleant also found that ”Cl]n the event that the 
*” administration concludes upon the basis of an objective 

factual determination made in good faith by a disinterested 
official' that plaintiff must be kept away from the general 
prison population, such non-punltlve segregation must be so 
calculated as to grant her every privilege or benefit that 
may be conferred. Such administrative segregation cannot be 
Imposed on the same basis as punitive segregation.” Crooks 
v. Warne. supra at 24. 
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It is standard administrative law that an admin¬ 
istrative hearing examiner must be impartial. Morrissey v. 

Brewer . 408 U.S. 471 (1972); Goldberg v. Kelly . 397 U.S. 254 
(1970). Neither Wolff nor Sostre v. McGinnis . 442 F.2d 178 
(2d Cir.), cert, denied . 404 U.S. 1049 (1971), the leading 
pre- Wolff prisoners* rights case, establishes specified criteria 
for neutral and detached hearing officers. We believe, however, 
that it is implicit in the notions of falrners in the due 
process clause that a hearing officer should not h 2 ve been an 
investigative officer or witness. Crooks v. Warn e. supra, at 19. 

We also conclude that it is Improper for a prison official whose 
primary concern is prison security to preside over Superintendent's 
Proceedings (or Adjustment Committee Proceedings^ where the 
alleged misbehavior purportedly threatened the security of that 
same institution. We thus enjoin'defendants from holding dis¬ 
ciplinary proceedings which may result in confinement in special 
housing where either hearing officers have been witnesses or 
investigative officers, or the Deputy Superintendent for Secur¬ 
ity Services or someone similarly situated presides over hear¬ 
ings concerning incidents which purportedly threaten the security 
of the prison. 

This opinion shall be considered the.findings of fact 

and conclusions of law in accordance with Rule 52(a), P.R. Civ. P. 

Settle order on five days notice. 

# • 


SO ORDERED. 

Dated: New York, N.Y. 

April 23, 1975. 






FINAL ORDER OF June 23, 1975 


; CTATiS DISTRICT CC’.'^.T 
:r;: district or :;zt t:rz 


ILITABETR ?0V;ELL, et al.. 


Plalnt:irfs, 


-ai-ainst- 


3e:ija:ii:: vrARD, et ai.. 


T'd Civ. 4623 
ORDER 


Defendants. 


This action haring cons on for hearing before the 
Cour- on November 27, Decamber 3, 13 and l6, 1974, 

Kon. Charles E. Stewart'/'presldlng, on Plaintiffs' Motion 
for a prelinlnary Injunction, and the Court, on April 23, 
1975, having rendered its findings of fact and conclusions 

of law, IT IS ORDERED THAT: 

1. Defendants shall conduct all Adjustment Com¬ 
mittee or Superintendent’s Proceedings, or other disciplinary 
proceedings that may result In an iamate at Bedford Hills 
Correctional Facility being confined In a Special Housing 
Cnlt or Segregation Unit, In accordance with the following 


procedures: 


a) Formal written notice of charges must be 
served on t!-.e Ir-noo dt loast 2ft V.oui-o 
before the hearing; 

b) The irjnate ohali be permitted to call 
hess^s on her behalf provided v,hat so aolng 
Toll not Jeopardise Institutional safety or 

correctional goals. The ’^‘oai^tr.anh 

charges served In accordance wltn 

l,(a), shall Inform the Inmate of her right 

to call witnesses; 
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c) I' pemlosion to cill a. v/ltness is 
cer.ie''., ths part:' p-n'.V’.ctinf: t’ne 

’."iv® ta^ lr.rr.at2 a '.■■rltten statar.ant 
3tr.tl.-.^ tha re.asor.s for'tha danlal>^in- 
cluilni; the specific threat to Ir.atltu- 
tior.al'safety" or correctional coals ?rs- 
se.atei by the './itness. 


d) ki the conclusion of the hearing, the in¬ 
nate shall be given a written statement 
of the evidence relied on and the reasons 
for any action talten; 


e) 


Mo person who has participated in any In— 
ves’tlgatlon of the acts co.Tiplained of, or 
who was a witness to those acts shall be a 


nenber of any Adjust.r.ent Co.nnit-.ee or 
Superintendent s Proceeding relatlnr to those 


acts; 


f) !Ielther the Deputy Superintendent for Securi¬ 
ty, nor any person whosa Job Involves direct 
-esporslbility for institutional security, 
sha ‘11 be a r.e.nber of any Adjustnent Connlttee 
O’* Superintendent's Proceedlns 3.t v/hlch an 
ik-nate is charged with an act which pur¬ 
portedly threatens the security of the 
prison. 

2 , zr any innate is confined to‘Special Housing 
or segregation "pending In’/estlgatlon" of charges, a hear¬ 
ing must be held ’within seven days of the date of her con- 


flnenent. 

3 , Counsel for Plaintiffs shall notify all 
menbers of the Class of the entry of this order. Plain-^ 
tiffs’ counsel shall deliver to Defendant WARN'S sufficient 
copies of the Motlce annexed as Exhibit "A", descrlblns 
this order and the Court's opinion dated April 23, 1975, 
so that the Notice nay be posted as set forth In Paragraph 

I 

U., ' 
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NOTICE OF APPEAL 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 

ELIZ2^3ETH POWELL, et al., 

Plaintiffs# 

-agaiast- 

BEHJA:iXN HARD# et al. # 

Defendants. 

S I R S t 

PLEASE TAKE NOTICE that the defendants hereby appeal 
to the United States Court of Appeals for the Second Circuit 
from an order of this Court, entered on June 24, 1975. 


X 

: 

: I^OTICB OF APPEAL 

I 74 Civ. 4623 

» (cJb.s.) 

X 


Dated* New York, New York 
July 23, 1975 


Yours, etc.. 


LOUIS J. LZFXOMXTZ 
Attorney General of the 
State of Hew York 
Attorney for Defendants 
Office 6 P.O. Address 
Two World Trade Center 
Hew York, New York 10047 


By 


SSS'-eTOSTSTplST 




Assistant Attorney General 
Tol. (212) 488>7590 


TOs STBPHEH M. LATIMER, ESQ. 

Bronx Legal Services, 

Corp. C 

579 Courtlandt Avenue 78 

Bronx, NY 10431 







% 


STATE OF NEW YORK ) 

• SS • 3 

COUNTY OF NEW YORK ) 


SUSAN D. CHIECO , being duly sworn, deposes and 

says t^hab she is employed in the office of the Attorney i 

General of the State of New York, attorney for Defendants-Appellants 

herein. On the 3rd day of November t 19 "^ » s he served 

Appendix 

the annexed/lipon the following named person : 

STEPHEN LATTIMER, ESQ. 

Bronx Legal Services, Corp. C ' 

579 Courtlandt Avenue 
Bronx, New York 10451 


Attorney in the within entitled action depositing 

of Appendix 

a true and correct copy/thereof, properly enclosed in a post¬ 
paid wrapper, in a post-office box regularly maintained by the 
Government of the United States at Two World Trade Center, 

New York, New York 10047, directed to said Attorney at the 
address within the State designated by him for that 
purpose. 




Sworn to before me this 

3rd day of November > 1975 
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